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20 June 2000

Ms Sue Morton

Secretary

Senate Select Committee on Superannuation and Financial Services
Parliament House

Canberra ACT 2600

Dear Ms Morton,

I am writing in response to matters raised with me by Committee members at the
hearing on 15 June.

First, the reference in the ACTU submission to a suggestion that the ATO has
budgeted $2m for a campaign on choice of fund is drawn from the Committee’s report
on the “Roundtable on Choice of Superannuation Funds” (March 2000). The report
states at page 23:

“The Committee is aware that the Australian Taxation Office is currently considering
the issue of an education campaign, but that the Government’s position on this is not
yet finalised. According to a recent article in the media, the ATO may have budgeted
$2 million for initial work in this area. (Australian Financial Review, 25 January
2000, p32) The commentator observed that this is well short of the $40 million
recommended by ASFA.”

Second, Senator Sherry asked a number of questions concerning the inclusion of
certain funds in Queensland state awards.

It should be recalled that a number of funds were established in Quecnsland in
response to a threat from the Bjelke-Peterson Government that it would legislate to
prevent national funds operating in Queensland.

On 29 September 1989 the Queensland Industrial Conciliation and Arbitration
Commission issued a Declaration of Policy on the subject of award superannuation
provisions. A copy of the Declaration is attached. The meaning of “approved fund”
for the purposes of inclusion in an award is set out in clause 4 of the draft
superannuation clause commencing at page 1109 of the Gazerre.



‘The clause makes 1t clear that the Commission’s preference is for multi-employer
funds with joint union/employer management. Exceptions are provided for in
circumstances including where there is agreement between an employer and a union
or where an employer has been making contributions prier to the date of the
Declaration. In these cases, it would appear that the fund would apply only in respect
to that employer.

EPAS is a public offer fund which, pursuant to section 93 of the Superannuation
Industry (Supervision) Act 1993, is required to either have an independent trustee or
comply with the equal representation rules. EPAS purported to have a trustee board
comprising four independent directors; that is, representative of neither employers
nor employces.

EPAS is one of the nominated funds in the state award applying to motels in
Queensland, apparently as a result of insistence by the Motels Association, although it
would appear that the fund does not satisfy the criteria in the Commission’s
Declaration.

Third, Senator Allison asked for information concerning the number of proceedings in
relation to enforcement of the SGC prosecuted under the Workplace Relations Act,
and the number of disputes taken to the Commission in relation to superannuation.

I will endeavour to obtain more information in relation to this; however, the existence
of award provisions and the possibility of enforcement through the award system
allows unions to more effectively persuade employers to comply. 1am also informed
that funds refer to award obligations in their own arrears processes, and this 1s more
effective than a threat of eventual ATO action.

Yours sincerely,

-

Y

Linda Rubinstein
SENIOR INDUSTRIAL OFFICER
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QUEENSLAND INDUSTRIAL CONCILIATION AND
ARBITRATION COMMISSION

Industrial Conciliation and Arbitration Azt 1961—1989
5. 11 — gpplication for declamtion

of policy
Trades and Labour Council of Queenstand
AND
The Crown and Others
{No. B258 of 1980}
The Australian Workers' Union of Emplovees, Queensland
AND
The Crown and Others
{No. B306 of 1989)
DECLARATION OF POLICY
OCCUPATIONAL SUPERANNUATION

COMMISSIONERS LEDLIE, BOUGOURE, NUTTER
29 Seprember 1989

Superannuation — Declarstion of Pylicy — Wage Fixing Principles
— Applicatoin — Contributions — Defnitions — Approved Funds
~ Challenge of a Fund — Fund Sclection — Enrolment — Record
Keeping — Exernptions.

DECISION

These were two applications before us each of which was amended
during the proceedings 1o seek 4 Dedlaration of Pelicy that—

I. All Awards and Indusirial Agreements of the Commission
contain provisions relating to 4 3% contribution 1 ocCu-
pational superanouation; and

2. The basis of such superannuation entements be ia the
form of detailed provisions which were praposed.

The former application sought 3 General Ruling asa firs1 allernative
theugh this element of the claim was abandoned during the carly
sigges of the procesdings.

103600—80

At the outsel Mr R H.Stwinitr challenged the validity of the sceond
of the mentioned claims insofar ws the authority of the Secretary
of the apgljcam Union had not been flled with the Registrar as
provided by the Rules of Court A previous propeuncement of the
Indostrial Court of Queensland bad held that such a requirerncnt
was mandatory and not merely directory. However op the day of
the challengs the President of she Industrial Court, His Honour
Mr Justice Moyniban, issued a decision in matur Cl) of 1989
(Daryl Samuel Maniey ¢f B.S.& D M. Manley Grain Growers and
The Australian Workers’ Uniop of_Emfloyees Quecnsland), which
the Commission acccpts as authority for the proposition thai this
requirement of 1the Kules 15 8ot tpandatory. In the light of that
decision and purseant to clause 2(h) of the First Schedule we
excrvised discretion in favour of the applicant and over-niled the
challenge.

The proceedings atiracted 2 number of respondent parties whese
view poinls were of & wide range. As well, severs] intervencrs
sought and were granted leave 1o present material for oeur
copsideration,

It is ot our intentjon 1o atiempl o syrumarisc the contents af
$05 pages of transcript and some 62 ¢xhibits, we bave neveribeless
had regard for all material preseated in reachivg ous conclusion,

The respondents and (nterveness were geperally not opposed 10
the epncept of accupational superasnuation or the aecd for Award
provisions 10 cater for it Some strenuously opposed the need for
s Peclaration: of Policy arguing that a casé by casc approach was
dssirable and that undue expeciations wowld be created by the
reicase of a Policy Decision. Others urged that 4 Declaration would
remove some of the confusion and unoeiainty which was s&en to
bave daveloped. Whilst supporting the need for a Policy Declaration
others wete cmphelic that —

— the primary development of occupational superannuation
should continue to be by way of negotistion between the
parties with 2 vicw o feaching agresment with arbitration
available as 2 last resory;

— apy resultaot agreement betwoen Lhe parties should be
acknowledged and appraved by the Commnissiot S::“dm
that the contents of that agrecment do not offend Wage
Principles; and

ol UV
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— any resultant Declaration should offer clear guidelines
for peneral application which nonetheicss should give scope
1o 1he parties to tailor Award provisions for specific needs
yet recognise that departures therefrom should be allowed
where special and compelling circumstances existed.

Jurisdiction

There w&ie alss several contentions put 1o us which questioncd
the jurisdiction of the Commizsion 1o fespond to the claims befors
it, We recall thai peither apg};c;nl seeks an Award variztion and
that eack of them sccks a Policy Decleration approprinte to be
used when specific claims are made. We are comfdent that neither
the requests by the Applicants nor the decision we have armyed
21 place us in conflict with the provisions of the Trade Practices
Act 1974 or the Industrial {Commercial Practices) Act 1984—1987,
We are satisfied that the subject of occupationgl superannuaton
is adequately within the context of an “Industrial Matter” within
the meaning of the Act,

Because of the nature of the relief sought by the applications we
reject the contention that we should not respond te the claims on
the ground that there is no actual Industrial Dispute in issue before
us.

We have reached the conclusion that ¢ Declaratior of Policy should
result from these procesdings and that the deiailed provisions
contained therein should be availed of for general application, We
alsn accept that in appropriate cases either by aﬁemtnt or by
arbitration departures may be made therefrom witiin the scope of
the Wage Principles where special and unusual clrcumstsness are
shown to exist, Wr have no diffculty in accepting that it 3%
apy riate that clzims for octupational superannuation should be
the subject of discussion between the parties and that pegotiations
which result in agreement are the prefirable means of addressing
sl relavant issues, We reafirm that arbivration should be seeg as
a last resort and would add tha) awemem reached between the
parties which does not offend the Wape Principles or the Com.
mission's Policies should be given substantial weight We also
accept that if an agreement n:acgod between the parties does offend
such Principles or Polices, they should be affarded the opportunity
to re-negotiate that agreement 16 confortn therewith,

We also accept that provision should be made in any occupatignal

superannualion provisions for exemptions 1o be considersd in
limited cases.

In determining the nature and extent of a Folicy Declamtion ¢o
this subject we have had regard 1o the amended applications before
us and the range of material and viewpoints that have been
expressed. We also bear in mind thal on 29 Apni 1988 this
Commission issued a decision in prindple m rcsgect of a claim
for occupational superannuation under the Teachers’ Award -
Non-Governmental Schools (128 QGIG 200/14). Whilst that deci-
gion was given in the early stages of the devclopment of Oceu-
pational Superannvuation clauses we must be mindful of the fact
that the parties in many instances could have applicd themselves
1o the subject of Gecupational Superannuation baving regard to
the viewpaints expraseed in that decision. We recognise that some
instances will have oocurred wherc cxisting schemnes have teen
enhanced to incorporate the 3% Occupational Superannuation
contribution though one witness in the proceedings before us
suggested that the pros of increasing cmphasis upan Oceupa-
tional Superannuation in future years would discourage employees
from making adiustments 10 pre-existing supérannuanon schemes.

Terminology

The words "Scheme™ and “Fund"” were ysed in the procesdings
us apparently interchanpeable terms. We have chosen to rely on
the latter term and have incorporated g definition which we behieve
mccts all requirements. We have algo defined “Approved Fund”
to simplify drafting necessary in a later clause which deals with
the types of Funds which are “Approved Funds™.

Comributions

Reference was made by a number nof parties as to the earmin
upon which the level of contributions should be caiculated. We
have framned a definition of “Ordinary Time Earnings” which
would apply in mast situations, Any maters of detwil not encom-
passed therein can be dealt with in individual cascs.

Though different views were put to us as to the regularily of the
payment of contributions by the Employer we have framed wording
wlich also recognises the wording of & particulur Trust Deed.

It was svident that as to exisling Award clauses there is considerahle
varialion as to the eligibility of certain cmployees, particularly

Jjuniogs and casnals in terms of the number of hours worked as js
sufficient 1o make a 3% contribelion purposaful. We are prepared
to adopt one of the sugestmns offered which was that ap eamings
level equivalent to 35% of the Guarmpweed Minimum Wage be a

prezequisite. This minimum level of canings skould be read in
conjunction with a deBnition of “eligible employee™ which further
specifies a qualifying perind of service as 10 hours/weeks of work
in combination. Whilst we see these Lroposals in conjunction with
one another as being appropriale in most ¢ireumstances we alsq
fecognisc thal there are particular areas which may require separale
consideration. These have in other procesdings been canvassed In
relation 10 casual employment of juniors who are still engaged in
full time education. As well the incidence of lahour mobility has
been recognised as a factor 10 be taksn into account. These and
other features ¢an be dealt with as necessary when applications 1
vary awards are being considersd.

In that r?ard we would include a proposa) canvassed ag to regularly
employed casuzls who brma the same type of work for more
than one Employer within an identifiable small group of Emplovers.
Such an issuc se=mis ihappropriate 10 2 broad response,

Selection qf Funds

Before proceeding to the more detailed as of the mattery
before us we record Lhat considerable discussion occurmed over the
question of ‘freedom of choice’. As well, with reference 1o the
making of supéraenuation contributions undue giention was
dev :ﬁ to the smative term of ‘employee’s money”,

As 10 the latter it seems clear 10 us that the Gocupational Super-
anpuation Principle #nvisages mn ehgible employee attaining an
entitlement funded by his mﬁloyeru In that respect i differs E’mlc
from other Award beashits which could be similarly categorised.
We can understand that waditional superannuation (whether
muruaily funded or not) was not an award provision, was largely
if not salely funded by the Emplover and usually initiated by him.

Ajs a consequense, the Employer*s intcrest in all relevant aspects
of such 2 scheme including the placcment of Funds was under-
standable. We do not see the concept of ‘freedorn of choiee” in
relation i Occupational Superannuation Funds as cxtending to
the interest of the Employer, except as may be ncecs 1o &nsure
that he is not obliged to contribute to 2 multiplicity of funds,

As to empioyees any sech concept must have limitatians, for to
apply ‘freedom of choicc’ on other than a collestive basis could
result in a multplicity of funds being sclected by emplovees.

Further, the creation of Ovsy
on an award-
obligaifons in instances where an Employer is bound by a number
of awards. To the cxtent that the respective award provigions adapt
different a“pilproacbes w funds selecuon, compliance with these
awards could oblige an Employsr to contribute 12 8 multiplicity
of funds contrary lo the inkentgns of the Commistion's decision
which endorsed Occupational Superanpuation within the Wage
Frinciples.

tional Supernnugtion entitlements

We believe this situation must be addrecsed and have done sa by
acknowledging any Fund in existence at the time an award obli-
gation as to Superapnualion it created where that Fund has besn
appruved Dy an Indusirial Tribural and bas practical spplication
10 the mmjorily of award employees of that Employer regardiess
of whetber the¢ Awards be of this Commission or the Australian
Industrisl Relations Commission.

As 1o the selection of a Fund a range of views was put 1o us.
Afm from the preferences expressed by those urging nomination
of funds there were submissions that we should pot list any fund
as to do 5o would be dissdvantagecus 1o other prospective funds.
It was also pus thar Octupational Superannuation contributions
shoulkd be sble to be paid inlo any Fund affm“d uoder the
Oceupstianal Superannuation Standards Act 1987, We rcject these
gontgntions largely on ihe grounds that industry or mult-indestry
Funds, preferably under joint Employer/Union management are
s=en a6 & preferred response to Occupational Snperannuation abli-
gatons, Further. that we do not see the concept of freedom of
choice a5 10 a seletian of & Fund as extending to the Employer.
He should be safeguarded against award based pbligations o pay
contributions 1o a multitude of fupds. That is not 1o say that an
Employer with a diversified workforce would necesearily resile
from making payments into more than one fund, rather that he
shouid not be required 1w do o

We note that none of the claims before us seeks an exglysive night
16 recognition of a particular Fund though some of the parues
seemied 1o beliave that was the casc. We belicve that it is not
desirable that this decision or the accompanying draft Policy clause
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We hesilate o prescribe the frequency of availability of such access.
D balance We have dacided that upon this provision having been
exercised it should Dot gain pe gvailable until at lesst 2 period
of thret years has elapsed.

Whilst we believe thers should be Jitnited Tecourse to these pro-
visions we sce them as desinadle. We would have less concem for
the need 1o spesily the frequency of access o thest provikons
where partics were in ready agreemment about the Mater. Acgord-
ingly we prupose that an Indusirial Aémm;em made batween the
parties may avgilable without the foregotig time constrainl

This aspect was not raised by either applicant nar was it capvassed
before 1t i (hese terms, JLanses from the range of views submined
1o us gt 10 Funds which ought 1o be available for placemcnt of
contributions and g belicl that & Fund selection decision taken by
employess at 2 Even poial o ume cnnot presume 1o remain
valid over dme if a drasuc change in circumstanees OCEUrs

A further matter ool discussed belore us way that of 2 succession
of & business, Without expressing 3 final view it would secm
reasonable that employees apparently satisfied with a Fund 1o
which their co_ntzibutinns arc being directed should nat have thal

sitient questioned merely becanse 3 new Empleyer scquires the
business in which they are emplayed. This may well be & relevant
tesue where a “cut-off” date provision has been satisfied a5 1o the
ontihutions Deiag made by the initial ovmer of the buumess. In
such a canc if the relationship of the Fund and its members remains,
the Fund should be equally valid as to 1he new Employer unless
cligible employees exervise a choice available 10 them under the
Award. In casés of gcquisitions o mergars the broader provisions
of the draft clause may be reicvant, oF as warranted, particular
marers owld be examined on their merits,

Majority Decisions

We have been asked to cpsure thai 2 ballot is held by independent
raeans in determining that majorlty decisions are fairly 1aken.
Whilst we accept that unfair practices can ocswr we stop short of
this suggestion. Thert are several forms of redress available where
there is evidenes of misuse of award provisions including thosc
pOFTAining 10 $uperaniuaton.

Cut Of Dates for Recognition of an Established Fund

The spphcants agd certain major respondents in acknowledging
the existence of Funds by which some Employers arc slready
providing Ocsupantional Superannuation to their employees without
ap Award requirement 1o do 80 also argued that & cut off datc
should be prescnbed beyond which no new Fund could claim to
be an established Fund, They posed various cut off dates including
retrospective ones. Other parves objecred to the concept including
thase who supporied the proposition that any Fund meeting the

uirements of the Occupational Superanpuation Standards Act
1987 should be available o rermns of any resultant award provisions.

1t became cvident tha those urging a cul off datc wers mindfu
of and concerned with what they saw as the vigorous vmm: of
Employers by some nsurance alesmen intent upop Signing up
parties ioto Funds ahead of aa award obligation o make coRID-
butions. Many existing Awards and our resultant proposals ensure
that employees who 81 the time an award entidement 1o Oeccu-
pational Supsrannuation 1$ created are members of an eswblished
Fund may g; majorily decizion elewt wensfer to another Fuad
recognised under the Award

Boaring in mind our decision not 10 respand 1 propesals that any
Fund ghould be available we belicve that a cut off date should be
applied s 0 any eswblished Fund, AD appropnate cut off date
which would not dissdvantsge sxising Funds would be the date
of thiy decision, That in_no way suggests any review shauld be
made of any earlier cu: off date that may be sperified i an existing
gward ciause, [t follows that we reject a2 3 matter of policy &t
award by award determination of a cut off date.

In considering this queston we are mindfie) that a Full Bench
dctision of 29 April 1983 refamed to earlier, acknowledged that
come Employers may have responded 10 Oecupagonal Superans
auation requirernents by improvin an existing Fund to the extent
af 3% contributions or its equivalent. In adopting a cut off date
as stated we would see that also applying (o Any such existing
Schepne but ot $oO a5 & preciude any sgch_lmprovcmenu being
utilised after that daic 10 meet 1he obligators of Qcoupational

SupeTRNAUALON,

It shoutd be cvidemt that ihe sul off date specified namely 29
Seplember 1989 onsures ihe recogrition of an established Fund to

kbt
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which an Employer was already making rogular and genuine con-
tributions of 3% of Ordinary Time Earnings on behalf of at least
a significant number of award employces on or prioT therete. It
should cqualiy be evident and appreciated that whers contrititions
are made outside of the specific ciiteria outlined above the making
of such conteibutions by an Employer will not satisfy the require.
ments of etie Superarmuation clause set out in the Folicy statemem
NOW 1RELE

Challenge of a Fund

We believe i1 unnecessary to reguirs parties 10 file ap application
1o establish before the Commission that an existing Fund satishes
the award provisioe as to the making of genuine contributions
prior to the cut off date. The making of contributions by an
Employer 1o such Funds will carry with it an oous of proaf upon

y chellenge being made. We aiso determine that an ehgble
employes being 8 member or potential memper of a Fund as well
asg lyx:;unri Union whase m%imrcd list of callings incorporates
any of the cinssifications of employees 1o whom a relevant Aviard
applies may by notification of a dispuwe challenge any Fund on
the ground that the Fund does not meet the requirements of the
clause, We do not impose any time Limit on that challange, At the
same time, and havxﬁure%:rd 1o the propased clause 7(e) , we
belicve, upon a successful challenge being made, discretion shoutd
be available to the Commission 10 recognise in whole or in past
sny past contributions paid into that Fund.

Further, that the exercise of discretion may be the subject to any
recommendation, dircction or order that the Commision cmay

The nutcome of the current review of Section 97 provisions of the
Act could have a bearing upon the future relevance of such 2
provision. Accordingly, it should as necassary be subieet 10 recos-
sideration at the pppropriate time.

Fund Objecrions Based on Religious or Conscientious Grounds

For reasops that were deuailed before us it was argucq ibat any
Siatement of Policy should recognise the right of Employers and
employees wha are members of the religious fellowship known as
the Brethren Lo elect to contribute to an approved ocrupational
Supcrsatuation Fund of their specific choice. Mr Barton was 201
averse 1o the proposal zubject to the relief b:i.n§ applied 10 persons
who sstisfied the requirements of Section 47A of the Act and
attained a Certificate thereunder. We belicve thet this request
should be met and appropriste wording considersd for insection
inio thase Awards claimed to be relevant We zlso accept thal the
holding of a Certificate pursuant io Section 47A should be the
deweymining factor as 1o access 10 8 Fund other than those that
n;:f' te cited in an award In the light of the material presented
inclading the agsurances axpressed in exhibit 39 we believe that
as to aay such Employer, employees who are ot members of the
foliowship and accordingly not holders of a Section 47A Certificate
can nenctheless B¢ incorporated into such a Fund.

Having mgani 10 the provisions of Section 47A extending to
geauinely beld conscisntious beliefs distinet from those applicable
io the Brethren we believe an aliernatc form of wording may also
be appropriate in relevant cases,

Enrolment

Severul issues need ta be considered in relation to formalising the
membership of an cligble employee within a Fund. Included in
these is the circumstance where an employee declines to complets
and sign ah Application Form. Within the submissions prescpted
for the applicants thers was a recognition of the need to address
this matter as well a8 a concern that any resultant provision should
not lend itself 1o misuse such as would deprive an employes of
:ln eatitlement. Within I‘.hg several a ]Ths we h‘ﬂr‘: f‘mﬂled ure
car proposals applicable in turn 10 an Employer an is pmployees
directed 1o ring & compieted signed Aplglian'ot} Form,
Failure by an cligible e;flo to submit that Form within 28
days of réceipt by him calls for a written advice by the Employer
to the g’rcnc?loyce infevming hum that his entitlement could be
,;e:sud: unless the completed Farm is ceturned within 14 days
ure af the etmployee to submit the completed Form within that
prescribed period absolves the Employer from an obligation 1o
make contsibutions untl such time a5 a complcted Form is received.
A further written advice is required from the Employer fo the
empioyee if' & compleied Form bas not been submatied with six
months of the initial request. In both instances copies of those
written advices are 1o be forwardad 1o the Chief Industrial Inspector
and the Secretary of an Industrial Union whose registered list of
callings incorporates the classification of the employee, Furber,
where an Employer fais to supply an eligble employee with an
Applicaticn Form as required his obligation 1o pay contributions

extends back to the date of an award variation (or from the date
of the employes becoming &n eligile emplayee if that ocsurs
thercafter) pzovided 1hat an cligible employee completes, signs and
returns an Application Form within 23 days of having begn pre-
vided with orie. Failure by the cmployee 1o respond within that
pericd will invoke the proccss alicady outlined abave.

Unpaid Contributions

Scvera! of the proposals befars us urged hat within a Policy
Statement we cater for a silvatjon where an Employer, for one
reason or another, fails to comply with an award requirement to
pay costributions on behalf of an eligble employee, In this rcgard
we appregiate that Ocoupational Superapnuation is a reccnt devel-
opment and that with 3 progressivc and corderly extension of this
reguirement mto awards, individual Employers may lack knowi-
edge of thar award obhg[gnuns as to their employees or at least
certain categories of employees. This is more likcly 1o be the case
where they do not aveil themselves of membership of an Employer

or Trade Association or alternate forms of advice,

By the very natare of Occupational Superannuation the entitle-
ments thereunder accrue from sentributions payable by an Employer
in the interests of an {cligiblc} employee. Such contributions would
) aor to fall within the various calegories 1o which Sectan
07 of the Act refers. e.. Section 97(1) with its requirement 1o pay
10 an employed “the price or ratt” fixed by an award and
Subsections {2) and (5) wherein reference is made o money {earned
or) payable to ap employee and in Subsection {7) by way of “mancy
te which sn employse is entitled”. Whilst by way of an award
provision an employes may bave a right to have Occupational
Superannuation contributions paid in s preseribed manner b his
Employer op his behalf he is not enfitied o payment of the
equivaleat value, so that neither the copeept nor its funding
requirement would appear to be mu%ln up with the provisions of
Section 97, I that be to the right of an employes whose contri-
butions arc not paid by 1he Employer to resort 10 an action wnder
Section | .3 remains relevant as for any breach of an award.

It was suggesied 1o us that where contributions remained unpaid
an Esnployer showld continue 10 be liable 10 make the apprapriae
contributins retrospectively to the date of ebigibility of an employee
plus ap amount squivalent to the guarameed rate of return that
the coptnibutions would have attracted in the Fund had they been
paid on the duc dates, Further, that such payments ultimately
made should be the extent of the Emplover's Liability.

Whilst the proposal sets out to offer 8 practical remedy 0 &
sitpation of unpaid contributions it seems that it would also have
the effect of cutling acress any common law acton which might
otherwise be available. Such as avenue may have greater relevance
10 2 claimant or his estate in Spcumstances where ‘Death and
Disability cover was incorporsted into & Fund to which contri-
butions had not been paid as required. We do not accept that an
award provision as suggested should purport to oust any available
commoa law #tion and that an Employer should assume respon-
sibility for safeguarding himsell against the implications of such
an action

The cOncern! we CXpITss as o the applicability of the enforcerment
provizions in Scction 97 of ihe Act have also been noted by the
Department of Industrial Affairs. We pote the Departmental pro-
posal 10 set up @ Tripatite Commiliee an OCccupational Super-

annuation. 5t is of imierest that the Terms of Reference of the
Committee are:-—

(8) 1o ¢xamine the eaforceability of and the giving effect 1o
decisions and pronouncements of the Industrial Commission
on occupational superanguation.

} to consider and examine the role and resporsibilities of
wperannuation Fund Trusiees (Managers) in relstios 10
contributions ordered by awards,

(c) to consider what, and if any, legiclation changes might
be required to give full effect 10 award provisions oo super~
annuation,

(d) to consider whether Section 102 of the Industnal Act
could be used as an alternative to additional legislation to
recover outstanding contributions.

{e) 1o report ta the Chief Exscutive, Department of Industrial
#irs within oue moeth or such cxicnded date as might
be necassary to give effect to the sbove.

whilst we recognise the problem which results from the shor
comings of Scctior 97 there are Limitations to the proposais put
to us. Pending the outcome of the Tripartity Committee 1nvest-

gations and any conmsequential revision of the cxisting legislation
we decide that we will acknowledge, as an interim provimon, the
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proposal put to us excent that it will be qualified so as noc 1o
ingude upog apy common 13w, remiedy where “Death and/or
Disablement™ or like cover is m lssue.

Record Keeping

Similarly neither the provisions of Section 126 of the Acl nor
separate Award clauses whaig they cxist exiend 10 & reguirement
10 ketp appropriate Tecords &5 to superannyation, including con-

tﬁbuuwd. A tuitable subclause hay been pelnded Jn the
policy

Exemplions

We aceept there shouid be Lmited soope for exemptions from an
award provision of this nature and we have preseribed accordingly.

Occupational Superannuation and Existing Employer Bused Schires

We are not preparcd o prescribe that 3% supersnnuation be in
addition to any cxsiing superanbudtion armangement for several
reasons. Reference has already beso made 1o the 1988 Teachers
casc decision {supra} and the prospect of scope existing —

Mo for p contention that existing superannuarion benefits
are a1 such 3 significant level (or have been 5o artvantageously
reviewed gince the pursuit of claims that ted to the creation
of the Superannuation Principle} that they should not now
be further adjusted, or be subject to @ lezscr adjustment. . .

L et p 214)

Whilst experience to date have led 1o deferment of contrbutions
rather thap lesser contributions or exemptions we are not prepaned
10 pver-rule any unknown possibilities in the mannet sought Wt
adopt from the decision cited the comement that —

“The mere existence of an Employer basad superannuation
scheme does not of itself provide an indemaity agaist the
claim.” (at p. 213

Exl[sting Awards

Both this declsion and the awompang;ng drefi clause result from
applications seeking a Statement of Policy 1 minimise the con-
Fusion said to arise fom conmadictory provisions betwesn awards.
They should be seen as providing clear guidclines for application

for departures
natve be established.

We do not by this decision urge the #leeration of any existing
award ents. Rather i1 18 for 1be parties thereto 10 consider
their respecuve positions in the light of this decision

Operative Dates

The operative dates for each gorual award variaton should where
necessary be determined by the Commission having regard to the
requirements of 1he Act. It follows that we do not accept that a
Policy Statement should jbe 3 common gperative date from
which other individual devisions would apply.

DRAFT CLAUSE
SUPERANNUATION
(1) Application

(o sddition 10 the rates of pay presctibed by this Award, cligible
employees, as defined herein, shali be entitled to Qccupauonal
Superannuation Bepefits, subject 10 the provisions of this clavse.

{2) Contributions

(&) Amount.— Every Employer shall contribute on behalf of each
eligible employee as from (blapk daie/s) an amount calculated at
3% of lbe employes's ordinary fime carnings. 1210 an Approved
Fund, as defined in this clause. Each such payment of contributions
shall be roynded off 1o the nearest 1en (10) cenis.

(v} Regular Payment.— The Erployer shall regularly pay such
sontributions 1o the credit of sach guch cmplquc: in acgordance
with the requircments of the A proved Fund Trust Deed, but ib
any event at least once each calendar monith.

{c} Minimmum Level of Barnings.— No Emplaver shall be required
1o pay supéfanpuation coptributions on behalf of any eligble
emnployse whether full time, part time, casesl, aduht or junior in
respect of an week during whica the employees ordinary ume
carmn% as dchsed, do 8ot exceed 33% of the Guaranieed Mini-
mum Wage for the $outhern Division, Eastern District as declared
from ibme 10 Lme.

(d) Abgences from Work— Contributiots shal} continus to be paid
on behalf of an eligiblc employee dunng any absence on paid leave
such as gppual lcave, long service leave, public holidays, sick leave
and Bereavement lexve, but no Emp]l:mgr shall be reguired to pay
superanbuation contribiions on behal of any eligible employee
during any unpaid absences except 1o the case of absencc ot
Worken” pensation, In the case of Workers® Compensation
the Employer shel) contribute in accordance with paragraph {(a)
hereof Whenever the smployee is receiving lﬁ; way of Workers
Sfompensanon an amgunt of money oo less the award Tate
pay.

(¢) Other Contriugions.— Nathing ia this clause shall preclude an
employse from i i; contributions to & Fund in accordance with
the provisions thereol.

(D) Cessation of Contributions.— Al Emgl;gcr shall got be required
to make any fartier contributions oo behalf of an eligible employee
for any period after the end of the oriimary working day upon
which the contrast of employment ceascs 10 exist.

No Other Deductions.— No additional amounts shall be paid
by tbe Employer for the establishment, administration, manage-
ment or any other charges in connection with the Fund other than
the remission of contributions as prescrived herein.

(3) Definitions —

(a) "Approved Fund” means a Fund approved for Lhe purposes of
this Award by the Indusuial Concitiation and Arbitration Com-
rmission a5 ooe to which Oocupational Superannustion contribu-
tions may be madc by an employer op bebalf of an employes, &s
required by this Award. Such approved Fund may b individually
named ormay be identifed by naminga particular class or category.

() “Eligible employee’ shall mean any smployee who has been
employed by the Employer during § conscoutive weeks and who
has worked a mimimum of 50 hours during that period. After
camplctiom of the above qualifying period, superannuation con-
tributions shall then be made In accondance with subclause (2)
hercof effective from the comnencement of that qualifying period.

() “Fund”" means 2 Superanmuation Fund as defined in the Cecu-
pational Superanmuation Standards Act 1987 and satisfying the
saperannuation fund conditions 1o relation to a year of income,
as specified in that Act and complying with the operating standards
as preseribed by R rions made under 1hat Act In the case ef
a fiewly established Fund, the term shal include » Supcranouation
Fud that has roeeived a noliee of preliminary lsmng from the
{nsusance and Superannuatiod Commissions?r.

(d) “Ordinary (ymr earnings” shall mean the actual ordinary rate
of pay the emplo{ee reccives for ordinary hours of work inclnding
shift loading and leading hand, in-charge or supervisory allowances
where apphicable, The term inrludes any over-award payment as
well as casual rates received for ordinasy hours of work, Ordinary
time carpings shall oot inclode overtime, disability allowances,
commission, bonuses, lump sum payments made as a consequenice
of the termination of employment, anrual leave loading, pesalty
rates for public holiday work, fares apd travelling time allowances
or any other cXlrancous paymients of a like pature,

(4) Approved Funds —

{a) For the purposes of this Award an Approved Fund shall bei—
() (A Union aominated Fuod, preferably sn industry or multi-
industry Fung with jeint Union/Employer management.)

(i) (An Emplover nomiuned Fund, preferably an industry or multi-
industry Fund with joirt Uunion/Emplover management)

(i) Any named Fund as is agreed 10 between the relevant Employcr/
Union(s) partes to this Award (Industrial Agreemnent) and as
recorded in an approved Industrial Agreement.

T
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(Iv) In the cuse of a minority group of employces of a particular
Employer, aoy [ndusuy, Multi—Industry of other Fund which has
been approved in or by an Awand of an [ndustrial Tribunal and
alresdy has practical application o the majority of Award employ-
ees of that Emyployer whether under & Cueensland State Award or
a Federal Award.

(¥} {In an appropriate case) As ¢ employees who belong 10 the
religious fetlowship known at the Brethren, who hold a Cenificate
{ssued pursuant 1o Section 474 of the Industrial Conciliation and
Arbitration Act 1961— 1989 and are em%layed by an Employer
who also belongs 1o that fellowship any Fund nominated by the

Employer and approved by the Brethren.

() (In an appropriate case) Ancg':‘md agreed between an Employer '

and an employes who holds 8 Cerufieate issued pursuant 1o Section
4TA of the Industrial Conciliation and Arbitration Act 19611984
where membership of a Fund cited in an Award would be in
conflict with the conscientious beliefs of that cmployes in terms
of Section 47A.

(vil) In rclation to any particular Employer, any other ¢stablished
Fund to which that Employer was already actually ma.kmg Tegular
and gennine conributions in accordance with subclanse (2) hereof
on behalf of at least a significant number of that Employer's
craployees covered by (this) Award/Industria) Agreerncnt as at 29
September 1989 and continnes to ¢ such contributions.

Provided thai the making of a deposit, an initial or other contri-
butions subsequent to 25 September 1983, but o4 a T ve
basis, in respect of any period up to and including 29 Septgmber
1989, shall not under suy ¢ircumstances bring & Fund within the
ineaning of this provision. The mere signing and submission of
anly nomination for membership decumeats to Trustees of 8 Fund
prior 10 29 Scpiember 1989 does not bring a Fund within the
meaning of this provision.

(5) Challenge of a Fund

(‘f) Aq cligible employee being 8 member or a poteniial member

of & Fund, as well as as Indusirial Union whose registered list of

callings incorporates any of the classification/s of employees to

whorn this Award applies, may b&ro::gtjﬁcauon of a dispute challenge

althu:ld on the grounds that [t does not meet the requircments of
s clause. .

(b) Notwithstanding that the Commission determines that 4 par-
ticular Fund does nor meet 1he requirements of this clausc, the
Commissionmay in its discretion and subject io any recommen-
dstion, direction or order it mey make, recogpisc any or all of the
contributises previously msdc to that Fund as having met the
requircments or part thareof of subciause (2) up to and iocluding
the date of thal determination.

{¢) In the evem of any dispute over whether Fund complies
with the requirerpcnis of the clause, the onus of proof shall rest

upon the Employer.
(8} Fund Selection

(i) No Employer shall be required to make or be prevented from
mu.h.u;.samn one time, coniributions into more than gae Approved
Fund, Such Fund, other than a Fund referred to in paregraphs
(v}, (¥), (vi) and (vii) of subclause (4)a), shall be determined by
a majority decision of ¢muployess.

(i? Employess to whom these provigions apply who as at the date
of this vanation are members of an cswahlished Fund covercd by
subclausc (4)(:]{\-13 hereof shalf have the right by majority decision
10 choass 10 have the contributions specified in subelause (2) hereof

id into a Fund as provided for elsewhere in subclausc S:) hereof
in Heu of the established Fund to which subclause {42 vii} has
application.

(lify The initial selection of a Fund recognised in subclause (4}
shall not preclude a subsaquent decision by the majority of erploy-
ees in favour of another Fund recogni under that subclanse
where the long term performance of the Fund is clearly disap-

pointing,

Where this provision has been utilised and as a result another
approved Fund is determined, access 1o a further re-appraisal of
the Fund for the purpese of favouring yet zpother Fund shall not
be available until 8 period of three years has clapsed aftar that
utilisaian of this provision;

Provided that the provisions of this clause do not preclude the
making at apy time of an Industrial Agreement within the terms
of subclause (4)a)ii).

(T) Earolment

(a) Each Employer 1o whom (hit clanse zﬂplia shall as so0n as
practicabte as 1o both current acd future cligible employees —

i) notify each employes of hiz/her entilement to Occupational
uperannuation.

(i) consult as may bc mecessary to facilitate 1he selection by
:g;;};}:yee; of an appropriate Fund withia the mneaping of subclause
rEOL.

¢iid) take all reasonable sieps to ensure that upon the determination

of an appropriaic Fund each eligible employee, receives, compleses,

signs and returos the necessary application forms provided by the

%mn;él_ayer to enable that employes o become a member of the
0

(iv} submit all completed application forms and any other relevant
taterial 1o the Trustees of the Fund.

Eack employee upon becoming eligible to booome 2 member
?l) a Fund deiemlinegcin aceordancs \\%th this clause shall —

{i) complete and sign the neceseary application forms to emable
that empioyee to betome a member of that Fund,

(if) return such forms w0 the En:gloyer within 2§ days of receipt
in order 10 be cotitled to the benefit of 1he contributions prascribed
in suhclause (2) hereof.

() Where ao Employer has complied with the requiremen's of
paragraph (2) hercof acd an chfpble employce fails 1o complete,
sign and return the spplication form within 28 days of the receimy

by him of that form, then that Employer shall—

{i) advige an eL‘:p'hlz employes in writing of the non—reesipt of
the application form and further advise the eligible employes that
continning failure to complete, sign and rewm such form within
14 days could jeopardise his entitiement to the Occupational
Superannuation benefit prescribed by this clause.

(ii) in the event that an eligible employee fails 10 compleie, sign
and remn such application form within the specified period of ?4
dpys be under oo obhgation 1o make any Occupational Superan-
nuarion contributions it respect of such ehgiblc crmployee excenting
as from any subsequent date from which complered and signed
application form is received by the Employer

(ill) in the event thai an eligible employce fails to return a completed
and aigned application form withio a period of six mogths from
the date of the original request by the Employer, again advize thal
eligible cmployee in wrinng of the entitlement and that the receipt
by the Employer of 2 completed and signed appiication form is &
pre-requisits io the payment of any Occupational Superantuation
contribytions.

{iv) at the same time as advising the cligible employes pursuant
to plagitumn (iii} hereof submit both 1o the Chief Industrial Inspec-
tor, Brisbane and to the tary of an Industrial Union of
Emguym_ whose registered callings incorporate the classification
of the cligitle employse a copy of cach leuter forwarded by him
10 the ¢ligible employee pursuant to placita (i) and (iEi).

(d) Where an Employer fails to provide an eligible employee with
an applicacion form in acgordance with pa:agmgg (a}ii) herenf
he shail be obliged to make contributions a3 from the date of
operation of this clause or from the date an employee became 8
“cli'élbge gmployee™ if that occurs thersafter provided that an
eligible employee completes, signs and returns to the employer an
application form within 28 dayz of being provided with the appli-
cation form by the Empleyer. Where an eligible emplayes fails to
commplets, sign and return an application form within such period
of 28 days provisions of paragraph {¢) herveol shall apply.

(egaJUupaid Contributions.— Subject 1o section 912) of the Jndus-
trial Conciliation and Arbjtration Act 1967— 1989 and 1o subclause
(5) hereof, where the discretion of the Commission has been
exercised, should it be established that the Employer has failed 10
comply with tha rptiunemems of subelause (2) of this clavse in
respect of any eligible employee such Employer shall be liable 10
make the appropriate contributions retrospectively to the daw of
¢hgibility of the cmployst, plus as amount equivalent to the rate
of ratumn those comributions wounld have attracted in the relevam
approved Fund, or as necessary a Fund 1o be determined by the
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Commission under subclause (4) hereof, bad they been paid s
the dus dates,

The making of such contributions satisfies the requirements of this
clause excepting that resort to this provisioz shall net Hmit any
common law actiop which may be availabic o relation to death,
disablement or any smmilar cover existing within the terms of 2
refevant Fund.

(8) Record Ewping

The Emplover shall be required to maintain revords of time worked
for the purposes of ssrablishing the employee's entitiement to
Occupational Superannuation, and of payments made to the
approved fund in similar form to tune and wages records reguired
to be kept in accordsnce with Section 126 of the Industrial Con-
ciliation and Arbitration Act 1967—198%, and shall have such
records available for inspection by an Industrisl Inspectar or Officer
of the Unjon, authorised pursuant to Section 136 of that Act

(3} Exemptions

An Employer may apply to the Commission for excmption from
all or any of the provisions of thig clause in the following circum-
At —

() Jncapecity 1o pay the costs associated with its implementarion,
or .

(l}] Any special or compelling circumstances peculiar to the business
of the Employer.

L.N. LEDLIE, Comrmissioner.

R.W. BOUGOURE, Commissioner,
B.J, NUTTER, Comnmuissioner.

Appearances:

Mr T. Barton, for the Trades and Labor Council of Queensland
on behsll of afiliated Unioms

Mr N. Timo, for The Australian Workers' Union of Employees,
Queensland

Mr C. Keter, for the Combined Industrial Unions Commitiee,
Mr J. Redsell, with him Mr B, Parmenter, for the Crown.

Mr G. Muir apd Mr S. Pawjowski, for the Queensiand Confad-
eration of Industry Limited, Union of Empleyers,

Mr P. Nayior and Mrs H. Blucher, for the Retailers’ Association
of Queensiand Limited, Union of Employess and the Hardware
Retailers Assoeaation of Queensland Union of Employers.

Mr P. McKeodsy, for the Quesnsland Hotels Association, Union
af Emplovers.

Mr M. Belfield and Miss K. Payne, for the Metal Trades Industry
Association of Australia, Queensland Branch, Union of Employers.
Mr J. Crittal and Mr M. Vining for the Queensland Master
Builders' Association, Union of Employers.

Mr L Turner, for the Ausiralizn Mints and Metals Associstion
Incorporated.

Mr C. Bamett, for the Motor Trades Association of Queensland,
Uwmion of Employers.

Mr (. Power, for the Local Government Associstion of Queenaland
(Incarpomu:&).

Mr M. Coonan, for the Australian Federation of Civil Engincering
Cuntraciors, Queensland Branch, Industrial Union of Employers.

Mr R.H. Steinitz, for the Real Estate Institute of Queensland
Limited and Morrow Australia Limited.

Mr R.J. Livingstane of R.J. Livingsions & Associates Pry. Lud,
for the Institute of Chanered Accouniaats in Australia, The Aus-
tralian Socicty of Accountants, The Queensland Grain Growers'
Council, The Anglican Diocese of Brishane, The nsland Nurs-
ery Industry Assosistion Industrial Union of Employers, The
Totalisator Administration Board of Quoensland, Tancred Broth-
ers, The Queensland Motels aad Accommadation Asseciation Inc.,
The Endeavour Foundation, The Queensland Spastic Welfare Lea-
EP.AS, Limited, Allied Independent Secunty Group Lisited,
e General Aviation Assoctation, LUnion of Employers, Gold
Coast Bakenes and Greyhound Coaches Fry. Lid.

Mir G, Garard, for The Quesnsland Chamber of Fruit and Yegctable
Tndustries Co-aperative (Union of Ernployers) Limited,

Mr R. Rushton sod P. Osmoad, for Clients of Managed Super-
annuation Serviess Pry. Lid,

Mr R. White, for the University of Quecnsland.

Mr A.Q. Grant, for The Registered and Licensed Clubs Association
of Queensland, Union of Emplo The Roval Queensgland Bowls
Association, _'l"he Queensiind Goh‘ Unioa and The Australian
Dental Associstion, Quecnsland Brauch.

Mr ]. Lawson, for the Queensland Taw Society Incorporated.
Mr D. Hoffman and Mr J. Welch, for the T.A.B, Agents’ Association
of Gueensland Umien of Employers and Life Underwriters” Asso-
ciation of Australia.

Ms AT, Coulthard, for the Institute of Chartered Accoustants op

behalf of Morms, Fleicher & Cross.
Mr N. Ruskin, Agent for six Colleges of Advanced Education #nd
the Queensland University of Technociogy.

Mr P. Sherwood, for Mirage (Operations) Pty. Lid.
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