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18 May 2000

The Secretary
Select Committee on Superannuation and Financial Services

Parliament House
CANBERRA ACT 2600

Dear Secretary,

SUPPLEMENTARY SUBMISSION

FAILURE BY WESTPAC BANKING CORPORATION TO ADDRESS
BROADER ISSUES

Thank you for providing me with a copy of the Westpac Banking Corporation submission
in relation to my original submission of 27 March 2000. As with my original submission,
this supplementary submission is also made in a private capacity.

Broader issues that haven't been addressed by Westpac Banking Corporation

I did not expect to be writing to you again particularly in light of the fact that my original
submission was a new and big step (my first ever submission !). However, the many
Australians taking an interest in the proceedings of the Committee will be disappointed
by the failure of Westpac Banking Corporation to address any of the broader issues
mentioned under "Main Points to the Committee" on page 3 of my submission.

My main interest in making my original submission was to seek improvements in the
consumer protection of bank customers, particularly in relation to bank fees which have,
contrary to perception, also indiscriminately affected all types of bank customers
(including those who would be valued and in a bank loyalty program if one existed).
Unfortunately, bank customers will also be disappointed to leamn that Westpac Banking
Corporation has not addressed the broader issues involved with pages 1 and 2 of my
original submission and has given the submission to the case officer to respond in the
case manner that she has.

Interest in Westpac's omission to offer constructive insights will be particularly strong for
those bank customers:

] without the necessary bargaining or persuading power to rectify bank wrongs;

] those too young to know or comprehend that taking movie tickets offered by
banks for being wronged is at the expense of their entitlements;



-

® those financially illiterate' bank customers who sign 'without prejudice’ legal
documents like the document the Bank has asked me to sign up to, which provides
that "it is not usual Bank practice to compensate for these situations and
any further requests for reimbursement will he declined” and which fails to raise
the issue of seeking independent advice; and

L those that have realised there is a fundamental inequity and lack of fairness in the
privileged position that banks hold in the Australian community: banks charge
Australians fees when they make mistakes (1o the tune of big dollars drawn from
the Australian community). However, when the bank makes a mistake the bank's
last card of redress for the mistake is an apology, despite the individual incurring
administration in rectifying the mistake.

In respect of pages 1 and 2 of my original submission, Westpac has failed to address the
following key issues:

. How fair 1s it to the community and customers that banks can charge customers
fees for mistakes in lieu of administration and customers can't charge for bank
mistakes 7

. How ethical 1s it for banks to be offering movie tickets to customers, particularly

young customers, who have come forward with issues refating to Bank conduct ?

. How appropriate is it in a consumer protection regime to allow banks (or other
financial institations) to bind customers from seeking future reimbursement in
respect of future wrongs by the bank (without even disclosure that independent
advice should be sought) ?

Bank fees have had a significant impact on Australians in recent vears. | have been
fortunate as on most occasions I have been able to point out to branch staff the
unintended or inadvertent consequence of the fee and they have waived the fee. However,
[ beheve that the broader issue at stake compels the Committee to explore the extent to
which fees have been implemented by banks (often hurriedly under competitive pressure)
only to be waived later in large numbers. There is a negative cost of this short s ghtedness
for everyone. For banks, it involves reverse workflows, negative customer sentiment and
the inefficient use of resources and for customers, it has blighted their trust and loyalty.

Significant crrors in the Westpac Banking Corporation submission

There are several significant errors in the Westpac submission which require correction,
These corrections are set out in Attachment A.

[ am available to expound on the broader issues raised in this submission.

Yours sincerely,

Shawn Fracchia



Attachment A
Significant errors in the Westpae Banking Corporation submission

Ms Kaylene Spencer, Customer Relations Manager, has written the Westpac submission.
| have grouped my corrections under the same headings used by Ms Spencer.

Customer's redress

Australian Banking Ombudsman

Ms Spencer states that the Bank does not consider that financial compensation is
appropriate and "the Bank's view is supported by the Australian Banking Ombudsman
who advised Mr Fracchia that "the information provided by you indicates that the

circumstances of your complaint would not qualify for non financial loss....".

Contrary to Ms Spencer's misrepresentation, the Bank's view 1s neither supported nor not
supported by the Australian Banking Ombudsman (ABO). The comments of the case
officer for the ABO relfate to the Terms of Reference for the Ombudsman and are in fact
under that heading (see page 3 of the ABO case officer's letter which sets out the heading
"Terms of Reference™). Westpac has purported to speak for the ABO demonstrating a
lack of respect for the independent sanctity of the ABO.

Instead, what the comments of the ABO case officer highlight, is the unfortunate position
in Australia that the 'less than full’ terms of reference of the ABO do not permit the ABO
to deal with many banking complaints raised by customers (including my type of
complaint).

Offer of Movie Tickets

Ms Spencer states that movie tickets were offered to me "as a gesture of good will on the
part of the Bank and as an indication of the Bank's sincerity in its apology".

Contrary to Ms Spencer's statement, the movie tickets were offered to me to settle my
case.

There had been a long delay in the Bank rectifying its mistakes to the point where

Ms Spencer was aware that the only recourse I had was to the Australian Banking
Ombudsman (ABO). The offer of movie tickets was made shortly after I had indicated to
Ms Spencer that I intended to write to the ABO. No sooner had I rejected the movie ticket
offer, then the 'without prejudice’ offer took its place.

Even in the heyday of movies 50 years ago, people would have considered it superficial
that a bank was offering movie tickets to indicate sincerity. Movie tickets don't indicate
sincerity, people and their actions do.




Furthermore, any prospect of being endowed with a sincere effect by the bank evaporated
when 1 received my March 2000 Westpac Visa Statement soon after the offer of movie
tickets. Attached with that statement was a special promotion that Westpac was
marketing (amongst other promotions) of movie tickets and movie money from Greater
Union, Village and Birch Carroll and Coyle. I have attached the promotion to this
submission at Attachment B.

It appears that Westpac has provided Greater Union, Village and Birch Carroll and Coyle
with the benefit of its credit customer list to the point where the promotion is that of those
suppliers, rather than of Westpac (the promotion states "All offers are the responsibility
of the individual suppliers and all questions regarding offers should be directed to the
offer provider.").

Apart from the insincerity in relation to a separate special movie deal being offered
through the Bank with no strings attached, there is a key question the Bank should
address: Is the Bank benefiting from customer mailing lists and advertising value to fund
movie passes for buying out those same customers when they are wronged by the Bank ?
Because, if this is the case, how can the Bank claim that the movie passes indicate
sincerity and goodwill to the customer when it is using the customer's goodwill and value
to provide the movie passes ? If this is not the case, the Bank should disclose in writing to
customers that the Bank purchased the tickets for purpose 'XYZ'

Conditions of settlement

Bank's admission that it does reimburse customers when the Bank makes a mistake

Ms Spencer states that "The Bank does, however, consider any actual costs the customer
has incurred in having the matter dealt with, for example, solicitor and accountant costs
and telephone expenses”. Many bank customers will be encouraged by this statement
however the bank still fails the fairness test: the Bank does not provide evidence of actual
costs to customers when they are charged fees such as $15 for overdraft mistakes.

If, as it appears Westpac does not believe that I have incurred at [east $15 in addressing a
representation by a Westpac representative which was false, rectifying the non-crediting
of interest to accounts and addressing other bank actions previously cutlined, I will be
encouraged by Ms Spencer's statement to follow-up this issue with Westpac for the actual
costs which are in excess of the requested fee in lieu.

Restrictive consumer practice engaged in by Bank

Ms Spencer provides justification for the Bank's attempt to bind a customer in respect of
future bank mistakes by stating: "The intention behind my statement was to ensure that
Mr Fracchia understood that 1 was not promising to pay him a $15 fee "in lieu of
administration costs" because of his anticipation of further errors occurring.”

Contrary to Ms Spencer's intention, Westpac sought to prevent me from seeking redress
in the future if it so happened that new errors were to occur in the future. I believe that
what happens in the future should be dealt with then not by binding customers now to
forgo their rights in respect of possible future matters.

The broader issue here is that the Bank is allowed to do this by the consumer protection
system we currently have. Furthermore, as is clear from Ms Spencer's 'without prejudice’
letter there is no cauation for customers to seck independent advice.




There is an internal ambiguity in respect of Ms Spencer’s justification that I consider
should be clarified. Ms Spencer had previously made it clear in her 'without prejudice’
letter that the $15 offered was "in recognition of the time that it has taken to resolve [my]
concerns”. Accordingly, she was refusing to pay me a $15 fee outright. Her justification
does rot appear 1o me, 1o be consistent with this earlier statement.

Non-crediting of interest to account

[ appreciate Ms Spencer's circulation of instructions to "branch staff in NSW" requiring
staff not to use the close code in question.

However, it appears that Ms Spencer's circulation of instructions to bank staff may not ]
address the problem as my accounts were closed in Queensland and obviously there are
other States wherc this problem may also arise.

From the beginning of my queries of Westpac, I had a concern that other bank customers
may also be affected as the crediting of interest is usually an automated function and
accordingly, requested the Bank to notify me whether my problem was isolated in respect
of me or whether it involved other customers. Westpac has failed to provide any
indication of whether other customers have been affected by the close code in question.

Unequivocal apology

[ have never sought an apology of the type described by Ms Spencer, the 18sue was not
raised in my original submission and I do not seek such an apology now. What | have
been seeking determinedly is a fee from the bank on the same principie that the bank
charges customers fees.

Failure to inform customer of account details

rWestpac’s quotation of its own bank statement is incorrect and requires correction. |

Ms Spencer in the Westpac submission claims that "I have pointed out to Mr Fracchia
that 2 credit to his account 034167 146402 for $0.34 could be crossed referenced to his
staternent which indicates the credit dated to 2 November 1999 and described as "interest
adiustment for 10089 4167 178586."

Contrary to Ms Spencer's statement to the Committee, the Westpac bank statement reads
“interest adjustment for 100899 from 4167 178586". The word "from" is important
because it demonstrates the ambiguity of the reference (this also applies, to a lesser
extent, in respect of the number '9'). If as Ms Spencer implies, the Bank believes this 1s
adequate disclosure to alert customers that non-credited interest has been credited in
respect of a clearly identified account, then it highlights how far the gulf is between
banks and the community.




79 page document provided to the customer

Ms Spencer fails to mention that the 79 pages of incomprehensibility was sent to me in _!
response to my request to the Bank to check other accounts for the non-crediting of |
interest and it contained no explanation whatsoever.

Initially, the Bank requested a $60 fee to do the interest recalculations but they
subsequent!y waived this fee. Ms Spencer's assumption that I 'stressed’ when receiving
the 79 pages of incomprehensibility is not quite right. Although [ was disappointed, the
Westpac notice was self-healing in that the 79 pages were enough to make a pillow fora
liedown.

Last paragraph, page 2 of Westpac Banking Corporation submission

Significantly, Ms Spencer has failed 1o mention in the last paragraph of page 2 of her
submission that:

. Westpac has refused to pay the $15 on the same expressed basis that Westpac
charges fees to customers (Westpac charges customers $15 for overdraft
mistakes); and

. the reason Ms Spencer has not received a Dispute Notification from the Banking
Ombudsman is connected to the fact that the terms of reference of the Banking
Ombudsman do not permit him to deal with the dispute.
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