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17 May 2001
REVISED SUBMISSION AT COMMITTEE REQUEST

Re.- Solicitors Morfgage Schemes in Tasmania

Dear Ladlies and Genflemen,

arrived in Tasmanialin 1994 to semi-retire as tourism oparators.
I was a healthy, enthousiastic, multigkilled and multilingual ex
business executive [with impeccable credentials and a wealth of
overseas experience|and contacts. My Chinese wife is a éualified
arts and language tg¢acher (Chinese & Japanese), and locks back on
a 25 year succesprful Dbusiness as a fashion designer and
manufacturer. We brpught with us more than 1 Million Dollars in
net assets, and we |were willing to invest in Tasmania'sg future.
We tried to follow the Tasmanian Goverment's "directions”, but it
seams to me that these direction change from day to day, week to
week, month to month, ysar to year. Although (maybe because) I
have worked very hafrd (at times 21 hours per day, seven days per
week), 1 am now no more than a disabllity pensioner on the verge
of bankruptcy, with a lifethreatening medical condition, which
requires urgent surgery. I have cancelled surgical procedures
gcheduled for 16 apd 17 May 2001 in order to ba able to give
evidence bafecra the{Engquiry if required or requested.

My wife and I are pustralian citizens, 65 and 59 year?lold. We

I can offer large ounts of relevant documentation, but I can
not send copies with this submission, because I no longdr have a
functioning copier| or computer. I can, however, bring thease
documents with me t¢ Hobart.

!
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HACKGROUND, FACTS AND OBSERVATIONS
| regard a fallure of threej solicitors mortgage funds in Tasmania and a ehorttall of 20
Million Dotlars cnly as the tjp of the |ceberg, Another 15 funds stlil exlst, and | know from
first hand experience that gome these 15 are not without serious problems. | ¢an see the

potontial for an addition

shortfatl in the vicinity of 100 Million Dallare., because

emergency funds administdred by the Law Society are already dapleted, and financial

institutions like Perpatual
such a volume of mortgag

rustess and Tasmanian Trustees wouid not be ablg to absorb
lending, as sclicitors try 10 transter problem loans to other

Inatitutions as an exit strategy.

The underlying problem is |the bad quality of security accapted by solicito

advanced. A proper bank

for funds
| exciude the former Tasmanian Trust Bank from|this term),

bullding soclety or credit union would not lend money on conditions, which some saligitora

have nalvely and negligent|
consider a borrowar's inco

tor a lending decislon, Not
relying on no more than se
gecurities can be realized
between 50 and 65%). This
and underutitizes coliataral

regarded as acceptable. A respensible financial Inatitution witi
and overall capacity to repay as tha most important critarium
so solicitors, who feel safe snough with interest-only lcans,
burity value, as long as thay fasl that - in case of|a default -
at a discount in accordance with security ratios (normally
Is & lending pollcy, which encourages speculation oan one hand
or |sgitirmate business purposes on tha other.

Solleltore Mortgage Truat fu
funde on occasion). With bi
flocked to solicitors, who th
been charging commission
funds wera incorporated In
Furtharmore, soma lawyars
{in my last casae, the invol
April and due 15 April). L
regardiess of the number

quarterly payments wlll cosj
the intersst. | have recel
bensfit of the managing la
able to verlfy this Informatl
clrcumstances of this pr
mortgage funds do not foll
increased their Interest rat
falling interast rates with b

As far as the public Ia con
no lawyer can be trusted,
continue to practice. | alw
enly 100% trustworthy la
opposite can be the case.
schemes, This |s & great Im
allowed to operate at all, e
there is the lasue of confli
an snvironment of confiden
should mot be used for

ds have attracted higher Interest rates for investors (and trust
banks bacoming more cautious, It is no eurprise tth investors
sy thought thay could trust. On the other hand, solicitors have
In addition to interest regardiess of as to whethdr mortgage
egal firme as in the case of Gunson Pickard & Hanp of Hobart.
send out their interest bills with often onfy a few days notice
ba from Gunson Plekard & Hann was dated 4 April, received B
ta payment will attract penalty interest at a flat 2 percent,
days by which a payment may be late. A few days on ail 4
a minimum of an extra 8% and will, therefore, virtually double
8d Information that the penalty Interast is coliected for the
yers, not for tha banefit of inveators. | have not as yat been
n beyond doubt, and the anquiry may be able to i;tabllsh the
ctice of penalty interest collection. in addition, solicitors
w market trends in interast rates. Gunson Pickard & Hann have
s from 7.25% in July 2000 to 8.4% last month, régardlasa of
nks, building sociaties or credit unions.

erned, trust must be the most important {ssue. In
as long as one dishonest or unethica! lawyer |s
ys thought that it was the Law Society's role to
ers are aliowed to practice. In view of my experiences, the
ecent lagislation hae tightened control over solicitors mortgage
rovement, however, | believe that such schemes should not be
en If lawyers submit themselves to the tighter controls. Firstly,
of interest. A legal practitioner opsrates - necessariiy so - in
tiality, The accumulgted confidential knowiege In a legal flrm
vestment purposss, becausa |Investors can not share this

my opinien,
allowad to
ansure that

n
knowledge, nor can the leg}l practitioner provide sufficlent transparency. Secondly, similar

to the separation of power
remedies. Professional and
legal advice and services
lander, If a lawyer's cllent

In &8 Governmant environment, invasters need a separation of
nstitutional lenders and thelr cusamars allke frequently require
whan thay deal with each other. [f a lawer becomes aisoc a
becomes also a borrower or inveator, appropriate checks and

balances disappear. Under such clrcumstances it becomes difficult to know which hat a
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lawyer is waaring.

Going back to existing solicitors mortgage schemes, how did the systam come unstuck?
Banks and bullding sociotids will use their own valuers or specify vatuers with a proven
track record 1o establish fealistic real estate values. Where large sume are Invoived,
experienced accounting fifms are consulted. Professional lenders taka extrerme care
regarding valuations and |patify the relevant fees passed on to the consumer Ragistared
Reel| Estate Valuers come fraditionally from the ranks of real estate salesme . and it Is
natural that in many cases their expertige, athics and consclentiousness have npt Improved
much with thelr advancemspt from salesman or saleswoman to valuer. F

In my case, a vaiuer errdd to such a degree, that an investment of 330,000 Dollars in
1994 was recently sold by |public tender for 40,200 Doilars. It seems unbaile able, but |
have documentation, accofding to which 2 vaiuers agreed on a price around 300,600
Dollars, while two other vgluers regarded the same property as virtually worthless. The
Valuer General did not agred with sither value and was stilt significantly wrong In the end.

{ acknowledge that real ata values may drop from time to time, but such snormous
variances can not be attribyted to changed economic conditions algne. In my first case of
a deficient valuation, the yaluer was admonlshed and fined by his own institlte after an
Investigation of several months, yet he is still out there practicing his trade as B ragisterad
valuer after his joss of indemnity insurance covar. Legal action for damages was Initlatsd
In the Supreme Court of Taemania. When | needed to borrow money from the Trust Bank in
an effort to repair the damage caused by the valuer, the bank “suggested” changae of
solioitors to prominent Hgbart QC David Gunson.. Since 1896 thls cass has bean
languishing in his office. Ng hearing in the Supreme Court has besn applied for, and one
can only ask why. Does Mr Gunson, who runs his own mortgage acheme In his | gal firm In
Hobart, have an Interest I preventing unprofessional and scandaious valuatign practices
from becoming known to [the public In an open Supreme Court trial? |t iseems that
unscrupulous valuers ara stijl required in the trade with vaiuations of 'convanisnce’. During
an Investigation of the Instifute of Real Estate Vaiuers (now regrettably tuckad Faway as an
appendix to the Property linstitute) a vaiuer gave avidence that he thought he was
"supposed to justify the pride" as instructed by a real estate agent, while | (th purchaser)
paid the vaiuer's bill, and ghe vendor more than doublad hia money within 5 yoars in a
falling real estate markst. I| note that Toomey, Maning & Co will make reprasentations for
consumer investors at 10,3 hours at the Hearing on 18 May 2001. This legal form ls alsc
defending vaiuer Peter Brawnrigg, who overvalued our old house by 450%, land makee
every offort to delay our case for compensatiaon. ‘

with real estate asaets. Borfowers can rightfully expect to recoup money borrowed through
a sale, If it becomes necesbary, because security ratios seem to be prudent. If. however,
the property is overvelued, proceeds from a sale may not sven cover tha mortgage debt. |
hear that desperate borrowprs have on occasion revarted to arson in an attempt to escape
from the overvaluation trap| Property valuaticns aiso flow intc balance shaats. |Overvaiued
property aséets creats unrepl ("virtual™) profits, which are subject to taxation iand reduce
working capital. The practice of overvalueing is widespraad. | think that one reason for this
problem ls the fact that vailiers charge their faes based on a percentags of the value they
establish themselves, the nigher the vaiue, the higher tha fee, | regard this kind of fee
atructure as oo tempting apd, thersfors, unacceptable.

Deficient valuations are not| only a problem for lenders, but alse borrowers an%:bustnmaa

Raal estate valuations should not anly establish realistic valuas as such, they jshould aleo
report on other relevant mpatters: Title datalls, access conditions, structual |and repair
status, encumbarances like right-of-ways, easements, caveats, Instruments of covenant,
geological conditiona (for exampis landsilps) etc.. Too often, such detalls are npt reflected
In valuation reports. In my gase. | neaded to buy an adjoining proparty for 92.00‘ Dollars

|
|
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to comply with access reduirements. Our 180,000 house bacame subjsct tg a Council
¢losure order, some dangardus outbuildings subject to & demolition order.

Naturaily, when my claim fqr damages did not progress, | locked for remedies. A number of
complaints against Mr Gungon were made to the Law Soclsty of Taemania. On the first
occaslon in 1898, the Soclety failed to provide a formal complaint form, only jadvised me
that the Soclety could nof help and that | should take legal advice - | suppose from
another Tasmanian sollcitor|and fellow-member of the Law Society. On the ngxt occaslon
In 2000, the requested compiaint form was racelved and returned by me with sxplanations.
A 'case manager' was appginted by the Society. Four complaints wara disrissed by the
Soclety without any effort| 10 access Mr Gunson's file on my case. Hagarojless of my
enquirtes with the Law Soclety, | knaw nothing about tha function or standing of a ‘case
manager’ until he contacted me by phone on 14 May 2001, Such an important and
obviously powerfu! delegate|finds no mention In the Legal Practitioners Act. It seems to be
standard practice within the| Soclety to take a solicitors' statement as proof absolute, while
the complainant needs @ocumentation of much higher credibility and standing.
Nevertheless, when | could |prove that Mr Guneon made untrua statements in writing, the
Law Soclety obviously ddcided that silence would be the bast policy . under the
circumstances, My last four |letters to the Socisty have remained unanswered untll 12 May
2001. | received this letten on the 14th May 2001.. The truth must be very painful to
digest, when a cover-up is the order of the day. | belleve that the recent "action” of the
Law Soclety was prompted by the impending Senate Enquiry and my dacision|to make a
submission.

Truth iteelf can be a doubletedged sword, Mr Gunaon assured me on many occasions that It
would take 3 months or s¢ to get our case Into Court. When years went by, my wife
declded that she wanted to see Mr Gunson and seek information from him herzelf. My wife
la of Chinesa origin and took the precautich to take an Interprater to the meeting with Mr
Guneon. My wife remambers that Mr Gunason told her that our case would be ready for trial
In Juiy 1988, and the interpfeter, Mr Man ¢an confirm this,

The Lega! Ombudsman (in this case an Ombudslady) wae finally contacted ard aware of
the complaints against Mr| Gunson. in disbeliet | learned that the positioh of Legal
Ombudaman la a part-tima position without proper administrative back-up. | agk: How can
the Legal Ombudaman's Office (with an answering machine responding in most cases)
hope to supervise and congo! the much better equipped bureaucracy of the Law Soclety?
! admire her gtance on tha|Fol |ssue, but honestly, what chance would she have against
the Law Society, which sgems to operate like a secrst society and can ¢all on the
resources of the combined iggal minds in the State?

| knew for yeara that aomething was tarribly wrong, aithough | was unaware of sorne of the
background at the time. Yadrs ago, | felt compslied 1o made & number of recommendations
to the Tasmanian Governmgnt at ths highast level, for exampie, that resal estate valuars
should need indemnity insufance to ba registersad, and that indemnity insurers; should not
be able to withdraw cover |while a claim ls pending. If nothing eise, such réquirements
would produce a higher degree of vigilance and compliance with legal and professicnal
guidslines. | have since digcussed this matter with the Australlan Prudential| Regulation
Authority {APRO) and the |Australian Securitles and Investments Commisaslon {(ASIC), it
ssems that relavant existing Acts are inconclusive. Nevertheless, in this painful and
potentiaily destructlve legaijvacuum, the Tasmanian Government has not seen any need to
introduce |aeglalation to protict Tasmanian consumers and investors,

Today, | fee! that | should make severai additional suggestions to the Governmant, which |
shall list an the last page of(my letter,
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Making thesa suggestions,
make the system falrer.
unproportionataly high num

here may be a good reason for the Government's hesltation to
Firstly, the uitimate conflict of intarest: Thers Is an
per of lawyers in all Parliamanta of Austraila as wall as Local

Government. | do not think
State depends on Land Tax §
were brought into |lne wit
ravenue could be siashed
sxtremely courageous In caJ
to make a submisaglan. Thi
boys' in the legal profess
dlshonest, negligent, Incom
however, | better refrain
reference.

| can understand problams
fly together by the seat of

that legal practioners should alse be lawmakers. Sdcondly, the
evenus, Counclis depend on rates, If Governmant valuations

h realistic market and securlty values, State's and Counclis'

substantially, It appears that some of our paliticians wera
ling for a Senate Enquiry, and | am grateful for the opportunity
iasus is not a matter of slapping the handa of a few 'naughty
on. | have suffered In many cases, because lawyera were
petent and "non-arms-length”, | could document these casas,
b this occaslon because of tha Enquiry's limited terms of

_ |
with legal practitionera and ragistered vaiuers, who sometimes
elr pants. | also underatand that the Law does not nacessarily

h
transiate into justice or anu!ty. unfertunately sometimes the opposits. What | cannot

undaretand, however, i

the Tasmanian Government's lack of understanding of

fundamentals. We know tha
arrivals, who refuse to b
Industrialiats, farmars and t
describaed as "red", cannot
old people disappear into

Tasmania's population le shrinking. Workers without jobs, new

explioited and often cheatad by tha "old boys network',
urist operators who are lorded over by "green" activists better
be biamed for turning their back on the State. More and more
ursing homes, {saving empty accommodation bahind. Every

newly built house creates apother vacancy in an old one, and there is nobody thare to fill
the vacancies. These trandg create a massive oversupply of real estate product, We should
remember this, when we praudly celabrate a fiood of new building approvals (In| Tasmanla).
Values are falling In all buf the few most attractive areas, and this trend wili continue
untll the Tasmanlan Goverment stops to waste monay on markating orientated |"popuistion
taskforces" and instead creqtes the legal framework to ensure that newcomers to Tasmania
can make &n honest llving| proportionate to their skilis, experience, industriousness and

ability to invest,

The Mercury in Hobart docu
back to the 1980s. Invest
advisor(s), die and endurs
Govarnmants of both pers
acgeptable way. Is there a
borrowers with probiems shq
strategy will not work, w
gensrations of victims, and
rallef,

RECEIVED TIME 16. MAY.

anted that tha prablems with Lawyers Investment ?chamea go
s, who have done nothing wrong sxcept trusting| the wrong
xtreme hardship, However, after 40 years of sucih probiems,
Lasions have not been able to resolve the matter In any
cynical strategy, that investors with probleme sholld die and
juid go bankrupt (or both) for the problem to "go away"? This
hiile such schemes are still in place. Wa are dealing with
only determined and coordinated Goverment action can bring

[

|
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RECOMMENDATIONS

Relating to Practicing Lawyers:

* Goods and services| are generally supplied on the basis of written
(quotation, purchase order gtc.}. Lawyers should be required to complete with
a 'Service Agreement' decyment in a form prescribed by Law, to state the c
inatructions and estimates
completion of tha service &nd -~ In litigation - the chances of success on a
scale.

That lawyers should [recelve significantly reduced tees, |f the forecast

1 2 627731308 &

agreements
thelr clients

ant's exact

of the lawyer regarding (total) costs, a time frame for the

percentage

chancas of

success (as stated in the

overostimated by the lawy
incentive 1o the lawyer to
vexatious or plain hoplass casas,
» That (awyers be raqy
Intervais, at (east every 3 months,

> Thar lawyers, who mphke mistakes through negligence or cause unnece.

be required to compensate|the disadvantaged cllent in accordance with the

special tribunal 1o be establlahed on a natlonal basis (Circult Tribunal)

. That lawyers be required to display in their reception arsa a 'Schedule o
to include real estate investments, shareholdinga, diractorships, etc.

bove mentioned 'Service Agreement') have been
r, once a Court has made & declsion. This woul

Relating to Reglatered Real Estate Valuers:

* That valuers requirs indemnity Insurance to keap their registration curre
. That the Indemnity ipsurance company and poticy number be quoted
documants and lettarheads
he That valuers fees bel calculated on the current Government valuation,
naw values established by the valuer

» That valuers be raquired to disclose an Interest, If they own property In
ot a property to be valued
. That valuers convictdd of fraud or nagligance be de-registerad for a ter
by Law

Relating to The Law Society of Tasmania:

ignificantly
give more

serve hls client wail and less Incentive to accept frivolous,

Irad to report to their clients on progress In writing at regular

ry delays,
reling of a

f interests’,

nt
oLa valuation

rather than
the viginity

m apecified

. That the President the Law Society be required 1o be a Magistrate or a legal
axpert, who Is not (nvoived In tha practice of Law in Tasmanis

* That the Law Society|be required to comply with Freadom of Information |legislation

by That the Law Society not be allowed to refuse to answer phone cailg, uniess such
calls are abusive

* That the Law Soclety be reguirad to offer madlation in case of complaints, unless
investigations are completed within 6 months.

* That the Law Soclety|s By-Laws be made publle

Relating to Supervision of the Law Society:

* That the Legal Ombugdman be eievated to the the position of Legal Commissiener

he That the Legal Commissioner be a person, who has not practiced Law I Tasmania
(at least for a very long period) and who s not Invelved (n any Tasmanian law firm

* That the Legal Commissioner's office be statfed and equipped to function efficiently

* That the Legal Commiszioner ba given access to the Law Sociaty's files

Relating to Lenders:

. That recovery ¢f |enders of any description - In case of foraclosure and default of a
borrower - be limited to the|proceeds from the saie of the mortgaged property or business.
A lender's recourse to bankriptcy proceedings can not oply ruin an innocent borrower, who

has been the victim of fraud or negligence of third parties, but such action is also likely to

disadvantage other (more cgutious) landers, creating a domino effect
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* That borrowers, who
and can not repay the l(dnder in full,

outstanding balances from s
]

are required to allow the lender
ich third parties

Relating to Indemnity Insurance:
» That indemnity insurgrs be required to pay the third (Injured/damaged)
with the right t¢ recover from the Insured In due course
. That inaurers not be permitted to cancel Insurance cover, while a ¢laim |

Relating to Taxes and Rates
* That former ownerg

prices be entitied to a propdrrional refund of Land Tax and/or Council Ratas
®

property(les) Invelved

Relating to Savings for Congumers In regard to Legal Documentation:

. That relatively simple agraements (rental agresmants, residential
commerclal |easss, agistm
etc.) be made available thrgugh stationers and/or newsagents In standard draft

have bacoma victims of fraud or negligence of t

That all Land Tax and/or Rate notices be requirad to show full title det

1 agreements, transfers and assignments of fishin

+61 2 62773138 Y

hird parties
o recover

That lenders provide pil advice or racommendations to the borrower in writing

party first,

$ pending

f land sold by auction or tender balow Government valuation

alls for the

and simpte
g llcensas,
form to an

approved Governmant standard, for both parties to complete the detalls, and the
completed document to be digned before a JP
1 apologize to the |Committee for the poor presentation; and the
poor format. I did not see the advertisement in the Hobart
Marcury until 2 May| 200l.and I have been in a hurry to complete
this document to ernsure postal delivery to Canberra within the
published deadljwmp. |When I was asked by the Committee to revise
my submission, ast again under pressure for time.
Youre-
Petey ang-Schely
FIDA/ FAICD, NMIPA, AFAMI, MMRT
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