	Trustee Corporations Association of Australia




Submission to Senate Select Committee on Superannuation

Superannuation (Financial Assistance Funding) Levy Amendment Bill 2002

March 2003

1. Introduction

The Trustee Corporations Association of Australia (the Association) is the national body for the statutory trustee corporations industry in Australia. 

The Association represents 17 organisations, comprising all 8 Public Trust Offices and all but 1 of the 10 private statutory trustee corporations. (See attachment for more details.)

Association members provide a wide range of financial products and services.  Some members have been granted Approved Trustee status by the Australian Prudential Regulation Authority (APRA) and play a major role in the operation of a large number of superannuation funds that fall within APRA’s supervisory responsibilities.

Against this background, the Association is pleased to offer comments on the Superannuation (Financial Assistance Funding) Levy Amendment Bill 2002 (the Bill). 

In summary, we submit that:

· if investors in sound funds are to be expected to recompense investors in unsound funds, it is imperative that the probability of serious problems arising be reduced by implementing more effective independent compliance monitoring of superannuation funds, 

· the quantum of recompense should be minimised by requiring those responsible for safeguarding other people’s money, including independent compliance monitors, to have appropriate levels of capital and/or insurance that can serve as the first source of funding for losses,

· potential compensation payments from any levy should be further reduced by requiring that total recompense is less than 100 cents in the dollar in order to reduce “moral hazard”,

· the levy structure should be even-handed and not result in members of small funds subsidising members of larger funds, and

· the introduction of a single annual levy to cover all financial assistance grants made to superannuation funds during the previous year would be more efficient than multiple levies, although there should be scope to fund particularly large grants over more than one year.

2. Detailed comments

(a) Better preventative measures

The Government’s response to the Superannuation Working Group report is consistent with two key changes that will greatly strengthen the current regulatory structure:

· expand the independent compliance function 

Genuinely independent and timely oversight of the trustee’s compliance with a Risk Management Plan would improve governance and provide a powerful preventative measure to reduce the probability of serious problems arising.  This approach would also be consistent with overseas best practice for managed funds.

· widen access to the compliance role  

Widening access to non-financial auditor entities with appropriate independence, skills and resources would promote competition in this area and be consistent with the recent recommendation for managed funds from the Joint Committee on Corporations and Financial Services, and the Productivity Commission’s December 2001 report on superannuation that noted financial auditors are not uniquely qualified to acquire the specific competencies required to undertake compliance audits.

(b) Appropriate financial underpinnings for superannuation funds

All entities involved in the safeguarding of other people’s money in superannuation funds, including fund managers and independent compliance monitors, should be required to have appropriate levels of capital and/or insurance.  This would provide an initial private sector buffer of funding to cover compensation payments for losses due to negligence or fraud, thereby reducing the probability of a large quantum of levies being imposed.

(c) Addressing moral hazard

Notwithstanding a stronger supervisory framework for superannuation funds, some losses may still arise that warrant compensation under Part 23 of the Superannuation Industry (Supervision) Act. 

Any such payments, together with initial recompense from the capital/insurance of service providers, should total less than 100 cents in the dollar in order to reduce “moral hazard”.  This would reduce the incentive for investors to choose more risky superannuation vehicles than they otherwise might if they could expect to be completely bailed out for any losses due to fraud or theft. 

(d) Setting levies

The Association is concerned that inequitable APRA levies provide a financial incentive for investors to by-pass Small APRA Funds (SAFs) operated by entities granted Approved Trustee status by APRA and opt for Self Managed Superannuation Funds (SMSFs) regulated by the Australian Tax Office (ATO).

There are now over 200,000 SMSFs, the trustees of which are often inexperienced and relatively unskilled members of those funds.  Those trustees sometimes rely on external advice from parties that, we submit, are often less-qualified than Approved Trustees.  This raises serious concerns, given the complexities of superannuation legislation and the history of poor advice evident from solicitors’ mortgage schemes, the recent survey of financial planners, and mass-marketed tax schemes 

(i)  Supervisory levy

The minimum APRA supervisory levy of $400 for a superannuation fund compares with an annual regulatory charge of only $45 imposed by the ATO on SMSFs.

We believe that it is a misuse of APRA’s limited resources to examine each SAF.  The potential mischief – as demonstrated by the Commercial Nominees debacle – lies with the trustees, rather than with each SAF.  Were APRA to concentrate prudential focus on the SAF trustee, in the same way as it supervises other superannuation trustees, it would do a better job, better utilise its resources, and eliminate the fee bias by basing levies on assets under management.  

Monitoring tax compliance of small superannuation funds should be a separate exercise, outsourced to the ATO or undertaken by APRA, at the same rate per SAF or SMSF.  Indeed, monitoring tax compliance should be much simpler for funds whose trustees are professionals approved by APRA than for funds whose trustees are less experienced or who may be seeking to test the boundaries of the legislation.

(ii)  Financial assistance levies  

Approach to maximum levies

Risk clearly rises with value of funds under management.  APRA has advised that there are no grounds to be relaxed about larger funds, and the recent performance of HIH and AMP supports this.  We see no economic rationale for the levy to be capped - this unfairly subsidises larger funds, for which the per-member cost of an uncapped levy would normally be trivial.

Uncapped financial assistance levies do not conflict with the rationale for capped supervisory levies – this is because, while risk increases in line with assets, the cost of supervising an individual institution stops increasing at a certain point.

Approach to minimum levies

If the financial assistance levy that otherwise would apply is uneconomic to collect (eg. the 20 cents mentioned in Treasury calculations), it would be more equitable simply to waive levies below a certain level, than to unfairly raise the minimum levy on smaller funds – this would have the added advantage of saving the administrative costs of processing very small levies.

(e) Single annual financial assistance levy

The Association supports the Bill’s introduction of a single annual levy to cover all financial assistance grants made to superannuation funds during the previous year.  We agree that this approach will minimise for all parties – APRA, Treasury, Parliament, and individual funds - the administrative costs involved in determining, approving, collecting and paying the levies.

If a levy would otherwise be particularly large, there should be provision for the Government to decide to fund it over more than one year.

*****

Attachment

TRUSTEE CORPORATIONS ASSOCIATION OF AUSTRALIA

The Trustee Corporations Association, formed in 1947, is the national body for the trustee corporations industry in Australia. 

It represents 17 organisations, comprising all 8 Public Trust Offices and all but 1 of the 10 private statutory trustee corporations.  In aggregate, trustee corporations have about $300 billion of assets under administration, and capital resources of about $600 million.

Member products and services
In the 1870s, Governments first enacted legislation to extend the role of executor or administrator of a deceased estate, traditionally taken on by a natural person, to licensed trustee corporations.  This was to benefit the public by providing greater expertise and resources than are available from an individual, together with perpetual succession to a client establishing a long-term trust.

Today, trustee corporations provide a wide range of financial services to individual, family and corporate clients.  Services include:

· Traditional personal wealth management

· Wealth protection and transfer
· estate planning

· writing wills

· acting as executor of deceased estates

· establishing and administering personal trusts

· preparing and administering Powers of Attorney

· Protecting vulnerable members of the community, by acting as guardian or financial manager, usually under Court order, for persons unable to look after their own affairs, including minors and the intellectually-disabled 

· Administering charitable trusts and foundations, including for medical research, galleries, museums, and education scholarships

· Other personal business

· trustee or administrator for small superannuation funds

· providing tax advice and preparing tax returns

· financial planning 

· Funds management, offering most types of unit trusts and common funds

· Corporate activities 

· registry operations 

· custodial services 

· trustee for debenture and convertible note issues

· securitisation facilities 

· compliance monitoring

· trustee or administrator for retail superannuation funds

Association members





ANZ Executors & Trustee Company Ltd


Equity Trustees Ltd

Guardian Trust Australia Ltd

Merged Trust and Permanent* 

National Australia Trustees Ltd

Perpetual Trustees Australia Ltd

Public Trustee for the ACT

Public Trustee New South Wales

Public Trustee for the Northern Territory

The Public Trustee of Queensland

Public Trustee South Australia

The Public Trustee Tasmania

Public Trustee Western Australia

Sandhurst Trustees Ltd

State Trustees Ltd

Tasmanian Perpetual Trustees Ltd

Tower Trust Ltd

(* Trust Company of Australia Ltd and
 Permanent Trustee Company Ltd merged 
 on 6 December 2002)

