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DEWR SUBMISSION TO SENATE SUPERANNUATION COMMITTEE INQUIRY INTO PLANNING FOR RETIREMENT
Introduction
Whilst DEWR responsibilities do not directly extend to the financial aspects of superannuation planning, portfolio policies and departmental activities do have a direct and important bearing on the focus of this inquiry.  In line with the Committee’s media release launching the inquiry, this submission will focus on DEWR’s role in providing advice and assistance on a range of specific mechanisms that assist people during the transition phase of switching from full time work to retirement.  

2. DEWR’s role in this area is of particular importance given the Committee’s Report on Superannuation and Living Standards in Retirement finding that current arrangements for superannuation may not provide an adequate income in retirement for many people.  For employees in this situation, a “staged exit” from the workforce (using mechanisms such as part time work or portfolio employment) will enable longer workforce participation, increased superannuation contributions and an overall higher retirement income.  

 

3. This submission will cover those aspects of the terms of reference directly relating to DEWR’s policy approach to the wide range of interconnected issues raised by an ageing population.  In particular, mechanisms to assist people to plan for, and make the transition from work to retirement.

Summary of DEWR’s response to the individual terms of reference

 

4. The key points made in response to the terms of reference are as follows.
(a)       the effects of ageing on workers’ productivity:
· research canvassed by DEWR indicates that there is strong support for a finding that an ageing workforce is not necessarily linked to lower productivity;
(b)
the continuing relevance of the concept of a fixed retirement age:
· the number of people potentially able to claim the pension has increased considerably since the beginning of last century when, during the decade of 1901-10, males aged 16 could expect to live to age 64 and females aged 16 to age 67.  By comparison, the current 16 year olds (in 2000) males could expect to live to age 77 and females to 82;

· workers tend to move into more flexible employment arrangements as they approach retirement; and
· DEWR analysis of the available information on the continued relevance of fixed retirement age provisions points to the inescapable conclusion that a fixed, once only, predetermined age retirement is an increasingly foreign concept;  

(c)       the potential to encourage progressive transitions from work to retirement,

including through possible new benefit access and contribution arrangements, and part-time work:
· flexible working time arrangements – particularly regular part-time work and flexibility in how hours are arranged – can greatly assist mature aged workers wishing to make a progressive transition from work to retirement; and  

· the WR Act provides opportunities that allow employers and an employee or employees to tailor conditions at the workplace in a way that is of mutual benefit;
 

(d)       any scope for older workers to access their superannuation to finance retraining to

continue work that is more suitable for older people:
· DEWR’s concern is that accessing superannuation to finance training for mature age workers could ultimately be a short sighted approach unless the individual has superannuation above projected future needs;  

(e)       ways to assist older workers plan for their retirement:
· DEWR is actively addressing this objective through online services for mature age workers and will provide additional support for mature people aged people who have been made redundant;  
(f)        the short and long term effect on the Budget of any proposals for change:
· DEWR is aware of the all of government approach promoting increased economic and social participation by older Australians and will continue to provide services supporting this objective; and
 

(g)
any issues for Federal or State workplace relations systems:
· as canvassed in the discussion of  term of reference (c), a fundamental aim of the federal workplace relations system is to remove artificial regulatory impediments to older employees continuing in the workforce and DEWR will continue to provide support for further government reforms of that system.
The submission will now address each of these terms of reference in more depth.

 

RESPONSES TO TERMS OF REFERENCE

(a)
the effects of ageing on workers’ productivity   
5. Many researchers have examined the age-related factors that are expected to influence the productivity of older workers to determine whether there is a difference between the job performance of older and younger workers.  These age-related factors include:

· education and training;

· health, mental and physical ability; and

· absenteeism and accident rates.

Education and training

6. Skill levels pertaining to educational attainment and/or qualifications plus work experience contribute to job performance.  Workers in many sectors of the labour force are required to adapt to changing skill requirements to remain productive.  “Trainability” is an important characteristic for meeting these challenges.
 

7. The National Institute of Labour Studies (NILS), in research commissioned by the Department of Education, Training and Youth Affairs, indicated that mature-age workers are far less likely to have post-school qualifications and are more likely to be working in low skilled blue-collar jobs.  NILS reviewed participation in many forms of training, based on the three largest nationally representative surveys of training and education conducted by the ABS since 1989.  With respect to older workers they found that:

· older workers had lower participation rates than prime-age adults, in all categories of training, with the lowest rates among those who are near conventional retirement age (ie 60-64 years); and

· the participation of older workers has improved relative to prime-age adults since 1989, though a participation gap, sometimes of considerable size, remains.

8. The findings by NILS indicate that the characteristics of older workers with respect to their lower levels of educational attainment, rather than age, may explain their lesser exposure to training.  Future cohorts of older workers who have higher average levels of educational attainment are likely to be better placed to deal with the vagaries of the labour market.

Health, mental and physical ability

9. Possible causes of productivity differences between workers are poor health and disability which could be expected to increase with age.  Several studies have looked at this issue with respect to workers’ job performance:

· The risk of poor health and disability increases with age and affects the timing of retirement for a significant number of older workers.
  However, this is becoming less of an issue, in the United States at least, with recent increases in longevity having been accompanied by a significant reduction in the incidence of disability at older ages.
 

· In a survey of the literature on gerontological/psychological studies that present direct measures of job performance and whose authors analyse their relationship with age,) it was reported that there was no significant overall difference between the job performance of older and younger workers.  In almost every case, the variations within an age group far exceed the average differences between age groups.

· A report by Pickersgill et el noted some evidence that the ability to perform constant physical work declines with age and that this can affect the employability of older workers in some industries (e.g. construction) and occupations (e.g. heavy labouring).  However, they also suggest that jobs of this nature can usually be undertaken differently and any lack of physical strength can be compensated for by skill and experience-related qualities.

Absenteeism and accidents

10. DEWRSB reported
 on research that examined age-related absenteeism and accident rates.  Unavoidable absence, including sickness, injury and associated costs, rises sharply from 50 years of age in Australia (contrary to overseas findings at the time), while avoidable absence from work declines with age.
  The OECD has noted that the longer absences due to ill health experienced by older workers can be less disruptive to an organisation than the more frequent avoidable absences experience by younger workers.  According to Pickersgill et al, employers regard older workers as being more reliable and having lower rates of turnover and absenteeism.
Overstatement of ageing impacts on productivity

11. The research outlined above is a subset of a large body of research.  It indicates that there is strong support for a finding that an ageing workforce is not necessarily linked to lower productivity.  Improving health and higher levels of educational attainment for older workers are associated with the maintenance or improvement of productivity.  Certainly there is no overwhelming support for suggesting that workers’ productivity declines with age. 
(b)
the continuing relevance of the concept of a fixed retirement age
12. In recent times - the last decade in particular - the relationship between working life and personal life has become more fluid and negotiable.  The sempiternal dilemma of balancing work and family obligations is a major facet of this phenomenon.  Likewise, the issue of retirement increasingly involves a continuum of options between full engagement in the workforce and retirement.

13. The Government’s welfare to work policies focus on assisting people to participate in activities that can lead to employment and break the cycle of welfare dependency.  With an ageing population, it is even more important that people participate, consistent with their capacity and throughout their working life, because those with prolonged periods of income support prior to retirement face welfare dependency in old age.  DEWR has a range of programmes and initiatives focussed on improving the participation of older Australians in the workforce.

History and trends

14. Over much of the 20th century, retirement was a more important milestone for men than for women.  While the labour force participation of women rose over the period, their participation in full-time employment was consistently lower than for men. Even over the last decade of the century, labour force participation of women at near retirement ages was much lower than their male counterparts, and these women were more likely than men to have had a working history of part-time and casual employment as well as periods out of the workforce.

15. In Australia, the colonial government of New South Wales introduced the first Old Age Pension in 1900 and Victoria followed soon after.  The Commonwealth Government superseded these with its Old Age Pension introduced during 1908-09.  The eligibility age then was 65 for males (which has not changed) and 60 for females, which is being gradually raised to match the male level by 2014, and is currently 62.

16. During the decade of 1901-10, the Life Expectancy at Birth for males was 55.2 years and for females 58.8 years.  Contrast this to the corresponding data in 2000 for males of 76.6 and females 82.2 years (all ABS Cat. No. 3105).  This means that the eligible pension age for males was initially set almost 10 years above their life expectancy between 1901-1910, but has now become almost 12 years below the current life expectancy for men.  The eligible pension age for females was initially only about 1 year above their life expectancy between 1901-1910 (based on a 60 year eligibility pension age), but has now become around 20 years below the current life expectancy (based on the current pension age of 62 years) for women.

17. The high Infant Death Rate at the beginning of the last century does not give an accurate picture of the likely number of people who would have lived to potentially claim the pension.  One way around this is to consider the life expectancy at a later age.  For example, during the decade of 1901-10, males aged 16 could then expect to live to age 64 and females aged 16 to age 67.  By comparison, the current 16 year olds (in 2000) males could expect to live to age 77 and females to 82.
Reasons for retirement

18. Reasons for retirement from full-time work vary by age. In 1997, for those aged under 60 years, their retirement was most commonly because of ill health or injury, particularly among those retiring before the age of 55 years, where over half of retirees gave this as the reason. Retrenchment was also given as a common reason for those aged under 60, particularly among those aged between 55 and 59 years (19 per cent). However, most of those who had retired between 65 and 69 years had done so because they felt they had reached an appropriate age for retirement or because they had reached the compulsory age for retirement in their job at the time (82 per cent).  Older retirees were thus likely to be willing retirees. 

19. Retrenchment ratios were lowest at ages 35-44 years (when family responsibilities also tend to be high). They were highest for persons aged 55-64 years.  See Table 1 below.

Table 1

	Retrenchment Ratios By Age and Selected Demographic Characteristics, Three Years to July 1997



	NUMBER OF TIMES RETRENCHED BY AGE, THREE YEARS TO JULY 1997
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	Number of times retrenched
	[image: image3.png]




	[image: image4.png]



	


	[image: image5.png]




	[image: image6.png]



	Once
	Twice
	Three or more
	Total

	Age
	%
	%
	%
	%

	



	18-24
	79.2
	15.6
	5.2
	100.0

	25-34
	83.5
	9.7
	6.8
	100.0

	35-44
	86.0
	9.1
	5.0
	100.0

	45-54
	90.2
	7.6
	2.3
	100.0

	55-64
	92.2
	3.6
	4.2
	100.0

	Total 
	85.5
	9.6
	4.9
	100.0

	



	Source: Retrenchment and Redundancy, Australia, July 1997 (Cat. no. 6266.0).


Older employees and flexible working arrangements
20. Workers appear to move into more flexible employment arrangements as they approach their retirement. Among male employees, for instance, only 73 per cent of those aged 55 and over worked in traditional jobs compared to 83 per cent of those aged 45-54 years. In contrast, the proportions of men in each of the other working arrangements described (ongoing part-time, casual, restricted tenure and jobs paid by a labour hire firm) were higher for the older group of men. The same pattern occurred for women approaching retirement.  See Table 2 below. 

21. Opportunities for flexibility working arrangements created by the federal Workplace Relations Act 1996 (the WR Act) are examined in more detail in our response to term of reference (c). 

Table 2

Australian Social Trends 2000
Work - Paid Work: Employment arrangements in the late 1990s

	MEN AND WOMEN BY AGE
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	Proportion of employees(a) in:
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	Number of employees
	Traditional jobs
	Ongoing 
part-time jobs
	Casual jobs
	Restricted 
tenure jobs
	Jobs paid by 
labour hire firms

	Sex/age(years)
	'000
	%
	%
	%
	%
	%

	



	Males
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	15-24 
	749.1
	51.2
	3.8
	35.6
	5.9
	1.6

	25-34 
	1,005.3
	76.8
	1.3
	13.4
	4.8
	1.5

	35-44 
	874.2
	81.5
	1.5
	9.2
	4.8
	0.7

	45-54 
	677.1
	82.9
	1.3
	7.8
	4.3
	0.6

	55 and over 
	293.2
	73.2
	2.6
	15.6
	5.2
	0.7

	Total
	3,598.9
	73.5
	2.0
	16.1
	5.0
	1.1

	Females
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	15-24 
	707.4
	38.2
	7.8
	48.4
	4.4
	1.3

	25-34 
	811.8
	57.9
	12.8
	21.3
	7.0
	2.0

	35-44 
	774.6
	43.5
	22.3
	25.9
	6.7
	1.4

	45-54 
	643.0
	50.3
	21.0
	22.1
	4.4
	0.9

	55 and over 
	190.3
	43.2
	24.6
	25.6
	5.1
	1.2

	Total
	3,127.2
	47.4
	16.4
	29.0
	5.7
	1.4

	Total persons
	6,726.1
	61.4
	8.7
	22.1
	5.3
	1.3

	



	(a) The sum of proportions may not equal 100 per cent because the number of employees includes other employees who did not fall into any of the listed groups and because casual jobs, restricted tenure jobs and jobs paid by a labour hire firm are not mutually exclusive.

Source: Unpublished data, Forms of Employment Survey, August 1998.


Compulsory Age Retirement Legislation

Federal
22. Mandatory retirement has been abolished by legislation.  The Abolition of Compulsory Age Retirement (Statutory Officeholders) Act 2001 contains a schedule with a listing of a number of amendments to Commonwealth acts which contained provisions prescribing a compulsory retirement age (usually 65).  The Act came into effect on 29 October 2001.  

23. The Government removed the compulsory retirement age for the Australian Public Service when it enacted the Public Service Act 1999.  This Act does not provide for a maximum retirement age  for APS employees.  This Act replaces the Public Service Act 1922, which provided maximum retirement ages – usually age 65 – for various classes of APS employees.  The Public Service Act presently provides for a minimum retirement age of 55 which may be varied by regulation. 
24. The WR Act includes an extensive range of provisions intended to help prevent and eliminate discrimination at the workplace on numerous specified grounds including age.   It also includes provisions designed to prevent and eliminate discriminatory provisions from awards and federal agreements.  These provisions are examined in more detail in response to Term of Reference (c). 

New South Wales

25. Under section 49ZE of the Anti-Discrimination Act 1977, it is against the law to compulsorily retire a worker on the ground of the employee’s age.  It applies to all employees in New South Wales whether or not employed subject to an award or agreement.  An employee can still choose to stop working at any age, but in general, it must be their choice not their employer's choice when they retire - provided that they are still capable of doing their job. 

26. An employer cannot retire an employee under a State award or agreement; only Federal awards and agreements can permit an employer to retire an employee when they reach the agreed age.  The NSW law against compulsory retirement overrides any State award or agreement.

27. The only people employed in NSW that can be compulsorily retired include:

· people employed under a federal award that specifically provides for a compulsory retirement age;

· judges and magistrates; 

· State police officers; and 

· an officer, not appointed for a fixed term, who can only be removed from office by either or both Houses of Parliament.

Victoria

28. The Equal Opportunity Act 1995 prohibits compulsory retirement, with the exception of people working as judicial officers, public sector workers (those covered by the Police Regulation Act 1958, Teaching Service Act 1981, Public Sector Management Act 1982 and Health Services Act 1988).  

Queensland

29. Queensland’s Anti-Discrimination Act 1991 (in s.15) prescribes that a person must not discriminate in dismissing a worker (dismissing explicitly includes forced retirement).  In s.106A it states that:
(1)   This Act has no effect on the imposition of a compulsory retirement age on :—

(a)
a Supreme Court judge; or 

(b) 
a District Court judge; or 

(c)
a magistrate; or 

(d)
a member of the Land Court; or 

(e)
the President of the Industrial Court; or 

(f)
an industrial commissioner; or 

(h)
a fire officer within the meaning of the Fire and Rescue Service Act 1990; or 

(i)
the chief executive of Queensland Railways; or 

(j)
an employee of Queensland Railways; or 

(k)
a police officer; or

(l)
a staff member within the meaning of Statute No. 14 (Staff tenure) made under the University of Queensland Act 1965 while provisions under the Statute about compulsory retirement age are in force; or 

(m)
a director of a public company or subsidiary of a public company; or 

(n)
another person prescribed by regulation.

South Australia

30. Under the Equal Opportunity Act 1994, s.85B, it is unlawful to discriminate against an employee on the ground of age by dismissing an employee unless there is a genuine occupational requirement that a person be a certain age.

Western Australia
31. The Equal Opportunity Act 1984 prohibits compulsory retirement also.  It states that it is unlawful for a person to discriminate on the grounds of age by dismissing the employee.  There are exceptions to this provision, namely that the person can offer participation in a voluntary phased-in retirement scheme, voluntary retirement scheme, retirement incentives scheme, severance scheme or other like scheme.  

32. Exceptions to this provision are:-


(a)
Judge within the meaning of the Judges' Retirement Act 1937; 

(b)
Master within the meaning of the Supreme Court Act 1935; 

(c)
District Court Judge within the meaning of the District Court of Western Australia Act 1969;

(d)
Family Court Judge or acting Family Court Judge within the meaning of the Family Court Act 1997;

(e)
Judge or magistrate within the meaning of the Children's Court of Western Australia Act 1988;

(f)
Stipendiary magistrate within the meaning of the Stipendiary Magistrates Act 1957;

(g)
President or Commissioner within the meaning of the Industrial Relations Act 1979;

(h)
Judge within the meaning of the Liquor Licensing Act 1988; and

(i)
Solicitor-General or acting Solicitor-General within the meaning of the Solicitor-General Act 1969.
Tasmania

33. Tasmania’s Anti-Discrimination Act 1991 says that a person must not discriminate on the grounds of age, although s.35 states that a person may discriminate against another person on the ground of age in relation to voluntary or compulsory retirement.

Australian Capital Territory
34. The ACT Discrimination Act 1991 s.10 states that it is unlawful for an employer to discriminate against an employee on the grounds of age by dismissing the employee.  Exceptions include people employed for the purpose of theatre, photography, art and other similar occupations where a person of a certain age is required for reasons of authenticity.  Additionally, it is not unlawful to discriminate on the grounds of age when employee is providing a welfare service and that the service can be more effectively provided by someone of a certain age.  

Northern Territory

35. Section 36 of the Anti-Discrimination Act 1992 states that a person may discriminate on the grounds of age by imposing a standard age for commencement of work or a standard retirement age.

Workers compensation issues

36. Following the amendments to the Public Service Act removing compulsory age retirement for Commonwealth public servants, the Commonwealth amended the Safety, Rehabilitation and Compensation Act 1988 (the SRC Act) to provide access to workers’ compensation incapacity benefits for employees over age 65.  Accordingly, the SRC Act now provides that if an employee is injured at any age over 63 years, he or she will be entitled to income support for a total of 104 weeks (whether continuous or not).  For employees injured below age 63, incapacity benefits will continue to cease at age 65.    

37. The amendment ensures that older workers will be entitled to 104 weeks incapacity payments if they are injured.  The 104 week limit was adopted to contain costs and to avoid significant changes to the existing benefit structure under the Act which would have affected the majority of workers’ compensation claimants.  This approach also avoided the potential for cost shifting to other Commonwealth welfare programmes.  The effect of capping is to contain scheme costs and employer premiums.  Capping incapacity payments for persons over age 65 recognises that after attaining aged pension age workers have access to other income support measures such as superannuation or the Commonwealth funded age pension, unlike younger workers who do not have access to such alternative sources of income.

38. A similar approach has been adopted in most State and Territory workers’ compensation schemes.  Accordingly, although income support for injured older workers is capped, workers’ compensation arrangements across Australia should not prevent the employment of workers over age 65.  

Overview of legislative provisions

39. DEWR analysis of the available information on the continued relevance of fixed retirement age provisions points to an inescapable conclusion.  From the point of view of the experience of Australian workers, and from the point of view of legal policy federally and in the states, fixed, once only, predetermined age retirement is an increasingly foreign concept.  Government welfare to work policies promote employment and discourage welfare dependency, an issue that is of growing concern with Australia’s ageing population.  One way that this is being achieved is by the elimination of fixed age retirement.  

40. Federal and State legislation provisions act to abolish compulsory age retirement.  There is only a select group of employees who can be compulsory retired and they are prescribed in the applicable legislation.  Tasmania and Northern Territory are the only states and territories that allow fixed age retirement.  In these jurisdictions, the relevant acts allow discrimination on the ground of age in relation to certain circumstances including retirement. 

Employment options and retirement
41. DEWR aims to improve the participation of older Australians in the workforce, including those approaching retirement age.  Older Australians who wish to work are given every opportunity to do so as part of DEWR’s work towards achieving an efficient and equitable labour market.  This includes the implementation and continued enhancement of Job Network and employment services.

Programs to increase labour force participation of older Australians

42. DEWR currently has a range of initiatives and programmes to provide the maximum assistance to older workers should they become unemployed, to support the activation of longer-term mature age unemployed and encourage mature age people to enter or re-enter the workforce.  These include:

· Job Network services;

· on-line services for job seekers;

· Work for the Dole, including Green Reserve; and

· Australians Working Together (AWT) – initiatives to support mature age employment.
Australians Working Together
43. AWT expanded assistance to all job seekers.  In addition, it introduced a number of services, incentives and assistance aimed specifically at helping job seekers over 50.  

44. This assistance includes:

· extra support and information about available services, including financial advice;

· Training Accounts – up to $800 in value - for eligible job seekers to undertake accredited, work-related training; and 

· Training Credits for completing Work for the Dole and community work requirements.  

45. Also under AWT, older job seekers have immediate access to Job Search Training, without first having to be unemployed for three months, as well as access to the Personal Support Programme which assists people with severe or multiple obstacles to getting a job.

46. Transition to Work services are available for people over 50, including those not on income support, who have been out of the workforce for two years or more or who are starting work for the first time.

Active Participation Model
47. From July 2003, the Active Participation Model (APM) will provide even more help to those most in need.  Those who are most disadvantaged in the labour market will receive Intensive Support services earlier, job seekers will have a single Job Network member throughout their period of unemployment and there will be more incentives for Job Network members to place job seekers in jobs.  There will be greater incentives for mature age workers to participate in activities which will enhance their chances of labour market participation.  

48. The APM will provide better linkages to complementary employment and training opportunities outside Job Network.  Arrangements will be put in place whereby Job Network members can refer job seekers to complementary programmes.  DEWR is establishing Memoranda of Understanding (MOU) with State governments; as a result there will be stronger linkages between DEWR and State employment programmes.  For example:- 

· The Queensland MOU permits Job Network members to refer eligible job seekers to its employment programme Breaking the Unemployment Cycle Initiative as long as the job seeker meets eligibility requirements.  This includes Community Employment Programmes for mature age job seekers – the Mature Workers Wage Subsidy and the Mature Age Job Ready – Back to Work Programme. 

Portfolio Employment

49. DEWR, in conjunction with the Council on the Ageing (COTA), conducted workshops for mature age people in June 2002 on the changing nature of the labour market and the possible benefits of portfolio employment.  Portfolio employment is holding a number of part-time, casual or contract jobs at the same time, similar to a freelance worker.  The findings of the workshops will be used to assist DEWR in developing approaches to helping mature age people back into employment. 

50. DEWR and the COTA National Seniors Partnership will be conducting 12 further workshops in capital cities and reasonably sized regional areas between late February and the end of June 2003.  In addition to focusing on the changing nature of the labour market and portfolio employment, these workshops will also provide attendees with information on Job Network services as well as linkages to relevant State Government programmes.

(c) 
the potential to encourage progressive transitions from work to retirement,

including through possible new benefit access and contribution arrangements, and part-time work

Legislative framework - WR Act 
51. An earlier than expected departure from the workforce for a variety of reasons including age can undermine the ability of employees to adequately plan and provide for their own retirement.  The WR Act expresses a consistent policy of removing any artificial impediments to older employees continuing in the workforce.  The WR Act also includes an extensive range of provisions intended to help prevent and eliminate discrimination at the workplace on numerous specified grounds including age.  It includes provisions designed to prevent and eliminate discriminatory provisions from awards, certified agreements and Australian Workplace Agreements (AWAs), although junior rates are treated as a special measure.
52. Section 3 of the WR Act sets out its principal objects.  One of these objects is:

(j) respecting and valuing the diversity of the work force by helping to prevent and eliminate discrimination on the basis of race, colour, sex, sexual preference, age, physical or mental disability, marital status, family responsibilities, pregnancy, religion, political opinion, national extraction or social origin; [emphasis added]

53. The principal object is given effect in a number of different WR Act provisions.

Functions of Australian Industrial Relations Commission (AIRC)
54. At s.88(B)(3)(e), in performing its award making and dispute settling functions the AIRC must have regard to, among other things, the need to prevent and eliminate discrimination on grounds of age.

Award Simplification

55. As part of the award simplification process, item 49(8)(f) of Schedule 5 to the Workplace Relations and Other Legislation Amendment Act 1996 obliged the AIRC, in reviewing awards, to ensure that they do not contain provisions that discriminate against an employee on the basis of age.

Agreement Certification

56. Subsection 170LU(5) says that the AIRC must refuse to certify an agreement if it thinks the agreement’s provisions discriminate against an employee because of or including age.

Increased availability of part-time work  

57. Part-time work can be of significant assistance to employees trying to make a gradual move to retirement, as it enables them to continue their connection with the workforce without having to maintain a full-time workload.  Regular part time work also provides employees with continuity of employment and pro rata conditions of employment (e.g. annual leave and sick leave) and  a degree of predictability in when hours are worked.

Increased availability of part-time work in awards

 

58. Award restrictions on the availability of part-time work have been removed through changes brought by section 89A(4) of the WR Act – which states that awards cannot contain provisions limiting the number or proportion of employees who can be employed in a particular type of employment or setting maximum or minimum hours of work for regular part‑time employees. Such provisions are being removed from awards during the award simplification process, which is largely complete – of 2155 current awards (as at 28 February 2003) only 276 (13 per cent) still needed to be simplified. 

59. The availability of regular part-time work has been further enhanced by a 1997 change to the WR Act obliging the Australian Industrial Relations Commission to ensure, where appropriate, that awards contain provisions enabling the employment of regular part-time employees (s.143(1C)(b)). 

 

Increased availability of part-time work in agreements

 

60. There has been a steady increase in the proportion of federal certified agreements with provisions concerning part-time work.  The DEWR Workplace Agreements Database shows that in 1997 some 15 per cent of agreements (covering 43 per cent of agreement-covered employees) had provisions relating to part-time work.  In contrast, some 35 per cent of all current agreements
 (covering 72 per cent of all agreement-covered employees) have provisions on part-time work.  Furthermore, only a fairly small proportion of agreements totally replace the relevant award, therefore employees covered by an agreement which does not provide for part‑time employment may still have access to such work through their award.  Similarly, there has been an increase in the number of agreements which provide for regular part-time work.  Of all current federal certified agreements, 12 per cent (covering 37 per cent of agreement-covered employees) contain provisions on regular part-time work.

Termination of employment provisions
61. The WR Act (at s.170CK) makes it unlawful to terminate employment for any of a number of reasons (unless the reason was based on the inherent requirements of the job).  The reasons (at (f)) include: 

race, colour, sex, sexual preference, age, physical or mental disability, marital status, family responsibilities, pregnancy, religion, political opinion, national extraction or social origin; [emphasis added] 

62. This section was first introduced into the Industrial Relations Act 1988 (as it then was) as s.170DF by the Industrial Relations Reform Act 1993 in order to give effect to the Convention concerning Discrimination in respect of Employment and Occupation, and the Family Responsibilities Convention.  When first introduced into Parliament as part of the Industrial Relations Reform Bill, proposed section 170DF did not prohibit discrimination or termination of employment on the ground of age.  However, amendments were moved by the Democrats to introduce a number of grounds of discrimination and unlawful termination into the section, including age.

63. It was stated by the Democrats in debate that:

It is also time that our society paid some attention to the treatment that people receive on the basis of age. Upper age limits in the employment area seem now to have dropped to something like 35 to 40 years plus for women and 45 years plus for men. Australian Bureau of Statistics figures show that the number of job seekers between 45 and 54 years rose by 19 per cent between 1975 and 1981.  In the 55 to 64 age bracket, the number of job seekers has risen by 142 per cent …age has become a major factor in inaccessibility to the labour market. (Senate, Hansard, 7 December 1993, p 4039.) 

Relevant judicial decision - Qantas Airways Limited v Christie [1998] HCA 18, 19 March 1998

64. Under s.170CK(2)(f), employees can take action in the AIRC to challenge employment terminations, including redundancy processes, made on these grounds and to seek redress.
65. The matter of Qantas Airways Limited v Christie concerned an international airline pilot, Mr Christie, who had been employed by Qantas since 1964.  The letter of his appointment stated that he was engaged “as a Pilot for duty as required by the Company in any part of the world, including Flight Engineering and Navigational duties as directed.”  The letter did not specify a retirement age.  However the usual retiring age of international pilots was 55, which was later extended to 60 by agreement between pilots and the Australian Federation of Air Pilots and its successor. 

66. In addition, Standard 2.1.10.1 in Annex 1 to the Convention on International Civil Aviation and Arts 39(b) and 40 of that Convention (called “Rule of 60”) had the effect that State parties to that Convention may not permit a pilot who has attained the age of 60 to act as pilot in command of an international air service, and a State could exclude from its airspace any aircraft flown by a pilot who has attained the age of 60.  Those rules do not apply in Australia
 but are enforced by many of the countries to and over which Qantas flies.

67. Qantas had a system by which pilots submitted bids for flights, which were then allocated on a basis of seniority.  However the number of short flights allocated to pilots within a roster period was limited, to enable all pilots to use these flights to make up the required minimum number of hours.

68. Just before his 60th birthday, Mr Christie applied to extend his employment beyond the age of 60.  However, on his 60th birthday, Qantas treated Mr Christie’s employment as having come to an end.

69. Mr Christie made an application to the Industrial Relations Court alleging that Qantas had terminated his employment by reason of his age and had, accordingly, breached s.170DF of the Industrial Relations Act 1988.  This section prohibited termination of employment on the ground of age unless the reason for the termination of employment related to an inherent requirement of the particular position.

70. At first instance, the Court found that Qantas had terminated Mr Christie’s employment on the ground of his age, but that such termination was lawful, as it had related to the inherent requirements of the job.  On appeal, the Full Court held that the termination was unlawful.

71. On appeal to the High Court, the majority, with Kirby J dissenting, held that the requirement that a pilot in the employ of Qantas be under the age of 60 so as to be able to fly to all of Qantas' international destinations, to which Qantas had flights routes, was an inherent requirement of the particular position as a pilot with Qantas.  Accordingly, Mr Christie's employment was lawfully terminated and there was no breach of the Act.

Overview of effect of WR Act provisions
72. Flexible working time arrangements – particularly regular part-time work and flexibility in how hours are arranged – can greatly assist mature aged workers wishing to make a progressive transition from work to retirement.  Opportunities to explore these arrangements are readily available under the agreement-making provisions of the WR Act.  These allow employers and an employee or employees to tailor conditions at the workplace in a way that is of mutual benefit.

73. Flexible working time arrangements may enable employees to continue working - and accumulating superannuation contributions - for longer, thus increasing their retirement income.  A range of working time flexibilities can be utilised, depending on the requirements of a workplace, and many of these can be seen in formalised agreements between employers and employees.
74. Flexible working hours arrangements can also help employees to make a progressive transition from work to retirement.  Options include averaging of hours, a wider span of hours when work can be performed at ordinary rates of pay,
  flex-time, make up time,
  flexible start and finishing times and provisions that allow hours of work to be negotiated (eg by the individual or work team).  Some 70 per cent of current federal certified agreements – covering 70 per cent of agreement-covered employees – have one or more flexible hours provisions.

75. Other working arrangements such as job-sharing, home-based work and career breaks can also enable later-life workers to phase into their retirement, and carer’s leave provisions may be important for employees with elder care responsibilities.

76. Some workplaces which have a range of flexibilities such as those above – along with other provisions that can assist employees manage their work and family lives and statements of support for employees balancing work and family – have packaged these into “family-friendly provisions” to demonstrate the employer’s support for workers with family responsibilities.  A similar approach could be used in respect of mature aged workers. 

77. There is also scope to further promote flexible working time arrangements to employers and employees – as a means for employers to retain the experience of the mature age workforce and, for employees, as a way of facilitating a progressive transition to retirement.
78. As part of its range of policies developed to support labour market reform DEWR recognises the importance of providing employers and employees with direct access to opportunities to explore innovative and flexible working arrangements.  The scope to directly tailor working arrangements to suit the specific and changing needs of individual employees is a key aim of the federal workplace relations system.  The intention is to give people in Australian workplaces the scope and opportunity to design flexible work styles and working patterns that meet their particular circumstances including through a graduated move to retirement.  This means that there is a flexible framework in which employees can increase their retirement income by working for longer. 
(d)
Any scope for older workers to access their superannuation to finance retraining to continue work that is more suitable for older people

79. In addressing this term of reference DEWR might best begin by noting that accessing superannuation to finance training for mature age workers could ultimately be a short sighted approach unless the individual has superannuation above projected future needs.  Depletion of savings may lead to an increase in the numbers of people relying on income support in the long term.

80. There is a big expectation gap between the minimum annual income people say they will need to ensure an adequate lifestyle in retirement and the likely level of retirement income achievable by the majority of Australians.  In a survey conducted in 2001, seven out of ten people nominated at least $30,000 as the income they require, while three out of ten nominated $50,000.  This compares to the estimate that an average worker on $40,000 pa saving 9 per cent super for 30 years will have a retirement income of $19,000 pa including a part aged pension.

81. A major expectation promoted with the introduction of compulsory superannuation arrangements was that more people would be able to retire from the age of 55.  While the superannuation rules have been changed to mature at age 60 for those born after 1960, this still allows most of the “baby boomers” to retire at 55 if they wish.  However, once many older workers comprehend the gap between their retirement income expectations and the reality, attachment to the labour market by the 55-70 age group may still be maintained (at least on a part-time basis).

82. At the very minimum, such a proposal would require the relaxation of the sole purpose test (where the sole purpose of superannuation is to provide income in retirement for an individual and his or her dependants).

 

83. Allowing withdrawal for mature age job seekers also has the potential to impact adversely on the investment performance of superannuation funds.  For example, to enable withdrawals to be made, superannuation funds may need to hold more liquid assets, or sell assets in an untimely way, possibly lowering the overall return that funds are capable of earning.  This may have implications for the social security system in terms of higher expenditure on age pensions than would otherwise be the case.

 

84. Currently, the incidence of re-employment of mature age job seekers is low.  Accordingly, under this proposal, they may be able to access their superannuation to pay for training but may ultimately not get a job.  This will reduce their retirement incomes.

 

85. It is also not clear whether this proposal would be a loans scheme or not.  If it were a loans scheme then there would be associated cost problems as trustees would be required to keep track of members' repayments.  Given the increase in administration costs, final benefits would almost certainly be reduced with subsequent flow-on effects to Government outlays on pensions.
 

Maintaining mature age workers’ skills

86. DEWR recognises the link between education, skills and employability and has, in conjunction with the Department of Employment, Science and Training, identified the need to engage employers on issues such as re-evaluating their practices on recruitment, retention and training of people 45 and over.  Through the National Industry Skills Initiative a number of industries have already identified the importance of maintaining the currency of older workers’ skills and continuing their engagement with the workforce.  This has been particularly evident in the integration of emerging technologies within existing industries and the need to retain the experience of existing mature age workers through the provision of up skilling and the recognition of existing skills.

87. Without work-relevant and contemporary skills valued by employers, people of all ages are susceptible to insecure employment, unsuccessful job search and withdrawal from the labour force.  This in turn reduces labour force participation, productivity, employment and ultimately economic growth.  

Training opportunities for mature age unemployed Australians

88. Job Network is a national network of around 200 private, community and government organisations dedicated to finding jobs for unemployed people, particularly the long term unemployed.  Job Network is designed to provide flexible assistance tailored to the individual job seeker.  Just under 20 per cent of all commencements in Job Network are mature aged.
89. Job Network members can meet employer demands for skilled labour in a number of ways.  By listing job vacancies on JobSearch (www.jobsearch.gov.au), as well as searching their own job seeker registers, Job Network members may be able to locate job seekers who already possess the required skills or experience.  In addition, Intensive Assistance providers may choose to address shortages of candidates with lower level skills through the provision of training to their clients.  The payment structure for Intensive Assistance encourages major upgrading of skills by recognising educational outcomes.  

90. However, consistent with public employment services in other industrialised countries Job Network largely services the less-skilled segment of the Australian jobs market.  Job Network, therefore, is not able to directly address shortages in highly skilled or professional vocations, for example, jobs requiring extensive training or formal qualifications.

Active Participation Model 

91. As previously discussed, the changes to Job Network through the introduction of the Active Participation Model to commence in July 2003 will bring a greater focus to job seekers, including mature aged.  A single Job Network member will provide assistance and work with job seekers until they find employment.  Job seekers will be free to choose their preferred Job Network member and will be referred by Centrelink to their Job Network member on-the-spot.  Job Network member services to job seekers will be underwritten by a Service Guarantee and sanctions will be applied to Job Network members who do not deliver the services and standards set out in the Guarantee.  

92. There will be more help for highly disadvantaged job seekers and for those who have been unemployed for longer periods.  Job Network members will provide on-going personalised assistance to job seekers.  All job seekers will have access to substantial, intensive and tailored assistance after 12 months unemployment.  Highly disadvantaged job seekers identified early will have immediate access to intensive support.  

93. Job Network members will have access to a new Job Seeker Account to purchase a wide range of assistance to help job seekers secure work and encourage ongoing active participation in the labour market.  As the Job Seeker Account removes current disincentives to spend experienced by Job Network members, it is anticipated that under the APM many job seekers will have increased access to training, wage subsidies and other forms of assistance designed to assist their placement in work.  The flexibility with which Job Seeker Account funds may be used, together with outcome fees (which increase with length of time that the job seeker has been unemployed) and “star” ratings (publicly available comparative performance ratings) increase the incentive for Job Network members to provide assistance to meet local skill demands and gain increased placement of disadvantaged job seekers in work.

94. Job Seeker Account funds will be in addition to Training Credits and the Training Account available under the Australians Working Together initiatives (introduced July 2002).  

95. While it is envisaged that under the APM arrangements Job Network members will have the flexibility and greater incentives to play an increased role in addressing local skill shortages, it is not imagined that the new arrangements will enable Job Network to address skill shortages in high skill occupations or provide for costly private training (such as that provided by the IT industry).
96. Nevertheless, as under current Intensive Assistance arrangements, funds from the Job Seeker Account will be able to be used to place job seekers in education and training which may provide the stepping stone to achievement of higher skills and qualifications.  

97. An additional resource that Job Network members may be able to draw on in developing job seeker skills are the employment and training programmes delivered by other Commonwealth or State/Territory agencies.  Under the APM arrangements there are better links between Job Network and these complementary programmes.
98. DEWR is committed  to providing greater incentives for mature age worker to participate in a range of activities which will enhance their chances of labour market participation.  Introduction of the APM  means even more help will be available to those most in need.  Even should they be able to access superannuation to pay for training mature age people will still face the prospect of reduced retirement income unless they can get a job.  That is where DEWR’s focus lies.  

(e)
ways to assist older workers plan for their retirement

99. DEWR is actively addressing this objective through a number of initiatives.  It has developed and is expanding online services for mature age workers and will provide additional support for mature people aged people who have been made redundant.
Information for mature age workers

100. DEWR provides a range of internet based services to assist all workers.  Australian Workplace (http://www.workplace.gov.au/) provides information on employment, workplace relations, government assistance, jobs, careers, training and wages.  Australian JobSearch (www.jobsearch.gov.au) allows people to search for jobs on-line, create an on-line resume for viewing by employers and to register to receive email notification of job matches.

101. DEWR has developed a signpost web site (at www.workplace.gov.au/45plusbiz), and brochure, to assist people over 45 years of age who may be considering using their savings or retrenchment payout to go into business.  Information is provided on possible risks, financial advice and small business operation and management training.  The information package is being promoted through a variety of channels.

102. A priority for the Department is to expand these online services for mature age workers to provide better, centralised access to information and services relating to employment, working life transitions and retirement.  Proposed actions include:

· developing and extensively promoting new resources on the Internet specifically for mature age people, including on the Government’s Internet employment portal, www.workplace.gov.au, www.myfuture.edu.au and on the Centrelink site (complemented by suitable hard copy materials) and independent advice for employment and retirement options; and 
· ensuring that Government web sites used by, or marketed to, mature age people or organisations with mature age constituents are suitably related to their needs and changing circumstances.
Informed Choice
103. Workers considering retirement require independent, quality advice regarding employment options, retirement incomes, lifestyle choices and other matters.  This could be pursued through DEWR’s flexible labour market arrangements.  For example, independent advice may form part of an employee’s AWA, along with flexible working arrangements, such as choosing to downshift or work part time.  An independent adviser may encourage an older worker to continue to participate in the workforce in order to maximise their retirement income.  

Support for cases of mature age redundancy 
104. Another priority is to provide additional support for mature age people who have been made redundant.  From 1 July 2003 redundant workers will be able to register for Job Network services and access Job Placement.  Services will include development of a vocational profile and resume and access to labour exchange services.  These services will be available to redundant workers prior to the actual termination date of employment on producing a copy of their redundancy notice.  Through this early intervention redundant workers will reduce the potential for unemployment through early access to the range of the Commonwealth's labour exchange services.

(f)
the short and long term effect on the Budget of any proposals for change
105. Increased economic and social participation by older Australians is essential in maintaining fiscal sustainability through lower levels of welfare dependency.  Those with prolonged periods on income support prior to retirement face welfare dependency in old age.  Nearly 30 per cent of 50-64 year olds depend on income support and over half of the people granted an Age Pension transfer from another type of income support.
106. The Australian Bureau of Statistics estimates that around 2021 people aged over 45 will make up about 45 per cent of the population.  By 2051 this figure will be 50 per cent.  The budgetary effects of an ageing population has been addressed in several reports and strategic leadership speeches in Australia recently. 

107. The Prime Minister’s speech in November 2002, Strategic Leadership for Australia Policy Directions in a Complex World, referred to the impact of changes posed by an ageing society and the challenges they presented.   The Prime Minister identified “the three pillars which underpin our retirement incomes policy” as follows:

… a targeted safety net age pension payment, compulsory private savings through the Superannuation Guarantee, and opportunities for individuals to save voluntarily, backed by tax concessions that will exceed $10 billion in the current financial year. 

108. The Prime Minister also highlighted the importance of ensuring, in seeking to maximise labour force participation, “that the skills and experience of older Australians are fully utilised and that the social safety net is focused on those in need, yet does not deter participation and self-reliance.” 

(g) 
Any issues for Federal or State workplace relations systems
109. As canvassed in the discussion of  term of reference (c), a fundamental aim of the federal workplace relations system, as expressed through the objects and provisions of the WR Act, is to remove artificial regulatory impediments to older employees continuing in the workforce.    
110. The provisions in the WR Act which are directed against these artificial impediments form a key component in the development of genuinely flexible and fair labour market arrangements .  The Act represented a significant achievement in workplace reform when it came into effect in 1997 but the case for reform has not lessened.  More still needs to be done to enhance the capacity of workplace relations arrangements to promote fairness and prosperity for all Australians while remaining competitive in an increasingly competitive world.
111. For this reason an active legislative program remains a key component of the Government’s third term workplace relations agenda.  The challenges for its legislative program is to build on the workplace relations reforms already achieved.  In providing advice and considering options on how best to meet this challenge DEWR will remain conscious of the special needs, resources and aspirations of mature age workers.
Occupational Health and Safety and Ageing
112. DEWR is examining initiatives surrounding occupational health and safety (OHS) issues for older workers.  There may be misconceptions about older workers which should be addressed, such as whether older workers are more likely to suffer injury, resulting in higher workers’ compensation premiums for employers – currently the evidence is inconsistent as to the highest risk ages for workplace injuries.  A related issue is whether there is a need for different work measures, for example improved lighting, which are more suitable for older workers to enable them to continue to work without risk of injury.  
113. Most research papers in this area stress that accommodating work organisation to suit older workers need not be a major undertaking and usually benefits younger workers as well.  Attitudes of colleagues and especially of supervisors towards older workers are seen as an important factor in both the OHS outcomes for older workers (especially in relation to stress) and whether older workers are retained in the workplace. 
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