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MONTFORT INTERNATIONAL PLC

SUBMISSION TO THE AUSTRALIAN SENATE ON THE TAXATION TREATMENT OF TRANSFERS FROM AN OVERSEAS SUPERANNUATION PLAN 

Executive Summary

A. The amendments to s 27CAA that we are proposing (to extend the current 6-month window to 10 years), are designed to take into account the very different  circumstances that people face (as demonstrated in the client examples in Appendix 1).

B. Any tax changes should only be made after understanding the overseas financial and regulatory situation.

C.  We are still recommending that tax be ultimately collected.

Purpose Behind Our Recommendations

D. We set out in Appendix 2 the purpose behind our recommendations.

E. We respectfully submit that the Australian Government will need some assistance to better understand the overseas conditions.  We at Montfort specialise in the interaction of Australian and overseas tax, superannuation and migration laws.  Our reputation in this area is second to none. We believe that we could be of considerable benefit to the Australian Government in this situation.

F. Our attached solution below is an outline of how we would go about this.  We would be pleased to work closer with the Australian Government in developing these proposals further.

The Problem

1. 
We attach in Appendix 1 a list of examples (1-12) of how section 27CAA of the Income Tax Assessment Act 1936, in its current form:-

1.1 adversely impacts upon the value of an Australian taxpayer’s pension funds, both the amount currently invested and that available for ultimate retirement; and 

1.2  
prevents investment funds (e.g. from some UK pension plans) from being transferred to Australia. These cases are all drawn from client situations.

2.
Currently s 27 CAA does not cater for:-

2.1 a lot of innocent situations (where tax avoidance is not in point);

2.2 members of overseas pension funds who transfer between overseas schemes to enhance investment returns, avoid continuing poor investment managers;

2.3       the differing types of visa that those entering Australia have and also where there is a    movement between classes of visa; 

2.4       those who are prevented from transferring  their pension funds (e.g. out of the UK) for                      regulatory reasons;  and                                                                                                                                                                      

2.5 those who genuinely are unable to make decisions as to their long term intentions and hold Australian permanent residency visa status but yet are “transient Australia”.

As a result the value in these funds is not transferred to Australia, with Australia missing out on the economic benefits of managing these funds.
Our Solution

3. 
We believe that these problem situations can be rectified by allowing those on permanent visas or returning Australian citizens:-

3.1 
extending the tax-free window before s 27 CAA applies from 6 months to say 10 years (or some such other time limit). Less favoured alternatives are that there is a sliding scale of taxation or that tax is deferred with an interest charge until the lump sum is received;  

3.2 
pension funds that are not transferred to Australia after that extended period (but are able to be transferred), remain within s 27CAA for transfers/payouts;                                                                  

3.3        to cater for those taxpayers who cannot transfer funds to Australia (e.g. due to sickness,     disability, death, age, foreign regulatory reasons) that they be taxed concessionally e.g. tax-free transfers between non- Australian funds be permitted and ensuing lump sums received in cash be taxed at the current domestic rates of 0/16.5/21.5% but without the 15% rebate on pension income. (Similar concessions and rates would apply those  entering Australia on temporary visas); and

3.4       as a quid pro quo for this treatment, all taxpayers intending to reside in Australia              register their membership of an overseas pension fund/ retirement scheme at least within say a 6 months of starting to reside in Australia, with the Australian Taxation Office.  Registration should be possible pre or post-arrival in Australia so that pre-departure planning issues caused by changing tax residency can be considered. If they do not, then the current treatment continues to apply. This would aid compliance. 

3.5       Another possibility is that all pension fund to pension fund transfers be outside the ambit of s27CAA. This may require a revisit of policy issues that surfaced when that provision (and others) were enacted in 1994. This may delay the time it takes to decide upon remedial action. Of course our solution could be adopted now, in conjunction with the above review.

3.6       Similarly if tax-free pension fund transfers were permitted for those pension funds in non tax haven countries- the amendments here would be enormous as they would introduce concepts from the Foreign Investment Fund and Controlled Foreign Company regimes.

The Reasons Behind Our Solution

4. 
Appendix 3 has our reasons why we think this longer (ie extending the period from the current 6 months to say 10 years) is necessary.

Our Solution In Practice

5. 
Appendix 4 sets out how our solutions would work in practice for typical arrival/visa situations. Although not the subject to this enquiry we would like to recommend that the Australian superannuation and tax laws be changed to permit transfers of superannuation benefits out of Australia (e.g. see Situation 3 in Appendix 4).

Moving to Our Solution

6. 
We see this as a 3- stage process.

6.1  
Firstly a decision would have to be made as to whether the above solution (if accepted) would be retrospective or not. If it is retrospective, then there is the subsidiary issue of whether any s 27CAA tax already paid should be refunded or not?

6.2  
Jeff Bowman (email: jeff.bowman@miplc.co.uk) is on the Australian Taxation Office’s list of external tax consultants, which is kept by Tom Meredith. He and Montfort International plc would be pleased to assist the Australian Taxation Office and the Treasury in preparing draft amendments to implement our solution and to ensure that it covers all the kinds of situations that we encounter in practice each day. 

6.2. 
Thirdly, we would like to ensure that the movement of overseas superannuation funds to Australia does not result in mis-selling issues of the type encountered in the 1990’s in the UK. (Members of UK pension funds were encouraged by commission driven agents to make often unnecessary transfers between UK funds or to bend the rules in order to generate commissions for the agents/advisers). We have plenty of experience in helping Australian residents claim compensation for this- see Appendix 1 examples 10-11.

7. To alert overseas members to the importance of taking advice in both the overseas country and in Australia from competent practitioners, we recommend that members be reminded of this when they register their membership of the overseas fund with the Australian Taxation Office (see 3. above).  Similar reminders can be included in Tax Packs and in the migrant information packs sent out by the Department of Immigration Multicultural and Indigenous Affairs.  Australian superannuation funds should be required to ensure that before accepting a transfer from an overseas fund, that the member has taken independent financial advice factoring in both the overseas country and Australian options, in order to avert a repeat of the UK mis-selling scandal.  

8. It is submitted that another (and perhaps more pressing) tax concern is non- compliance with the Foreign Investment Fund (FIF) regime, of which non-employer sponsored foreign pension schemes form a part. Indicative estimates of such total tax leakage is shown in Appendix 6 on the attached slides.

9. We would like to make 2 final points:-

9.1 we are concerned about the apparent lack of pre-departure advice (from the UK to Australia) and the level of general Australian tax unawareness outside Australia; and

9.2 we understand that there have been some calls for s 27CAA and the FIF regime to be amended in Australia and we would endorse these.

Montfort International plc

Home Farm

Shere Road

Albury Guildford

Surrey GU5 9BL

England                                                                                              13 May 2002

                                                                                                                                       APPENDIX 1

A SELECTION OF EXAMPLES OF HOW s 27CAA IN ITS CURRENT FORM ADVERSELY IMPACTS UPON AUSTRALIAN TAXPAYERS’S PENSION PROVISION AND PREVENTS INVESTMENT FUNDS FROM BEING TRANSFERRED TO AUSTRALIA.

Please note that the examples below were selected from real-life situations and are not intended and should not be taken as providing an exhaustive list of possibilities

EXAMPLE 1- Caught unaware of the introduction of s 27CAA

Facts

Mr A migrated to Australia in 1992 when he was 45. He left his UK occupational (ie employer sponsored) superannuation fund in the UK, effectively to grow from earnings but with no further contributions.  He is a high rate taxpayer.
He and his UK advisers were unaware that s 27 CAA was introduced in 1994 (it was really wasn’t consulted upon and was introduced into amending laws at a very late stage), but today his UK fund value has doubled in value. In 2002 he first becomes aware of s 27CAA as he starts to plan for his retirement in 5 years time.

Tax Issues

To transfer the fund value to Australia will result in ¼ of the fund value being paid in Australian tax straight away by himself and from his personal resources (all post tax). Similarly if he takes a lump sum on retirement, but the immediate tax charge is deferred. He believes that the any investments are unlikely to make up for any immediate s 27CAA tax charge with outstanding world- beating performance and given his now short period of working before he retires, he decides to leave the fund where it is in the UK.

We wonder whether such a client, facing an immediate and large Australian tax liability will disclose this in their future Australian income tax returns?

Practical Issues

He may have an action against his UK and Australian advisers for not advising him correctly. Before deciding what to do clients like Mr A must seek competent and informed advice and his total financial position needs to be assessed before making that decision. This will ensure that he does not choose to take benefits at retirement inappropriately.

The Australian investment management industry misses out on managing the funds in the pension fund as they are not transferred to Australia.

EXAMPLE 2- Did not transfer due to then adverse exchange rates

Facts

Ms B migrated to Australia in June 1996 and contemplated transferring the value of her pension entitlements to an Australian superannuation fund. The exchange rate was then £1= A$1.90. As this is below the average exchange rate, she leaves the UK fund where it is.

Ms B did think about transferring value in the funds to Australia and then getting the Australian fund manager to invest in similar investments.  Paying 4 lots of charges to transfer (ie 2 scheme manager charges and 2 lots of bank charges) reduces the amounts she has to invest.

Tax Issues

Now that the A$ has weakened, and the outlook for the £ is not good pending the possibility of the UK joining the Euro, Ms B contemplates transferring the value in the UK fund to Australia. Since she is well outside the 6 month window in s 27CAA, she finds that there will be a s 27CAA tax charge on herself, so she decides to leave her funds in the UK.  
We wonder whether such a client, facing an immediate and large Australian tax liability will disclose this in their future Australian income tax returns?

Practical Issues

The £ v A$ exchange rate remains a potent factor to Ms B’s wealth and potential impact on Australian Social Security demands.

Ms B needs to take competent advice, assessing her total financial position before deciding what to do in order that she doesn’t take benefits at retirement inappropriately.

Again, the Australian investment management industry misses out on managing the funds in the pension fund as they are not transferred to Australia.

EXAMPLE 3- Will not transfer due to significant recent contributions to a UK pension plan and high penalties on transfer

Facts

Mr C, an Australian banker based in London was a high earning executive who has made significant contributions in recent years to his UK pension fund. These have not been reflected in the current value of his UK pension pot due to adverse stock market conditions. Also the UK pension provider has imposed high exit charges in order to discourage members from transferring out of the life company where his funds are invested in. He returns to Australia as he has been made redundant.

Issues

If he immediately transfers the value of his UK pension plan to Australia, he will avoid s 27 CAA from applying but at the same time, he will lose significant value, being the value of contributions recently made which have not yet borne fruit and suffer the high UK exit charges (the latter is outside his control).

He decides to leave the benefits/ pension accrual in the funds where they are, since he wants to maintain the fund’s current investments/ pension accruals and pension indexation and strategy. He is aware that there is a growing s 27CAA liability, but prefers to maintain his UK pension plan given the amounts he has put into it in recent years. He believes that the high exit charges will be lifted in the fullness of time.

Tax Issues

To transfer the fund value to Australia will result in ¼ of the fund value being paid in Australian tax by himself (and out of his post tax savings/post tax income). He believes that any prospective investments are unlikely to make this up and given his now short period of working before he retires, he decides to leave the fund where it is in the UK.

Practical Issues

Again Mr C should not make this decision without seeking competent and informed advice, assessing his total financial position pre-Australian tax residency. Otherwise he may take his retirement benefits inappropriately.

We wonder whether such a client, facing a large Australian personal tax liability will disclose this in their future Australian income tax returns?

The Australian investment management industry misses out on managing the funds in the pension fund as they are not transferred to Australia.

EXAMPLE 4 – Migrants not sure if they will stay in Australia

Facts

Mr and Mrs D have permanent visas and think that they will like Australia but have the usual worries of whether they actually will.  They are worried about aged parents back in the UK. They leave their UK pension plans in place, pending a final decision on how well they settle into the Australian way of life after giving it a fair go for 2 years.

Tax Issues

They are aware that they will be outside the 6 month window in s 27CAA if they don’t transfer the value of their UK pension funds, but prefer to maintain all UK investments pending their final decision on whether they will want to stay in Australia.  Australia currently has no plans to extend the transfer of superannuation benefits out of Australia for those entering on permanent visas, so this is another reason to maintain the status quo.

We wonder whether such a client, facing a large Australian tax liability will disclose this in their future Australian income tax returns?

Practical Issues

Again, informed advice must be taken pre and post- Australian tax residency, otherwise they may take their retirement benefits inappropriately.

The Australian investment management industry misses out on managing the funds in the pension fund as they are not transferred to Australia.

EXAMPLE 5 – Migrants changing visa class after arrival in Australia

Facts

Mr and Mrs E arrive in Australia on temporary visas to establish a new business. Their pension funds remain in the UK due to UK regulatory reasons. Their business is a success and so are eligible to apply for permanent visas some 3 years later.

Tax Issues

They are well outside the 6 month window in S 27 CAA but were prevented from transferring the value of their UK pension funds earlier since they did not have certainty of permanent visas for Australia.  (A condition of transfer from the UK is that the member signs a declaration to the UK scheme to the effect that they have left the UK permanently).  They face UK tax difficulties/censure provisions if they return to UK.

They prefer not to pay Australian tax (a personal liability on them) now, which will immediately reduce funds available to invest in their business or savings for their retirement/a rainy day. 

We wonder whether such a client, facing a large Australian tax liability will disclose this in their future Australian income tax returns?

Practical Issues 
Again, informed advice must be taken pre and post- Australian tax residency, otherwise they may take their retirement benefits inappropriately.

The Australian investment management industry misses out on managing the funds in the pension fund as they are not transferred to Australia.

EXAMPLE 6 – UK Scheme that cannot be transferred

Facts

Mr and Mrs F, decide to invest in a UK Stakeholder pension scheme for their grandson F Junior who was born 01/01/02 in the UK. The amount they invest is £3600, and this is done for 6 years.

After 6 years, F Junior’s parents decide to emigrate to Australia.

Some of the UK conditions that have to be satisfied before of transferring a UK pension fund overseas include:-

· that the member is employed or self-employed- here the child is 6; and

· that the member signs a declaration that they do not intend to return to live or work again in  UK. A child cannot sign this declaration nor would his parents be advised to make such promises.

Tax Issues

F Junior has a tax liability under s 27 CAA building up, which is reducing the benefits of his grandparent’s generosity. He has an immediate Australian tax liability under the Foreign Investment Fund (FIF) provisions and so may his parents if they have any such assets since the immediate family A$50,000 threshold is breached.

In theory F Junior will get the FIF tax paid now as a credit against his future s 27CAA liability but only if appropriate Australian tax records are kept for at least the next 44 years (and possibly longer).

Should the child retire outside Australia, then the Australian FIF tax paid is never credited.

Practical Issues

Is it realistic to expect that such paperwork/records be kept for such a long period of time by a child and/or his parents? 

EXAMPLE 7 - Cannot transfer due to UK pension plan rules 

Facts

Mrs G, is an Australian based in London she has decided to take a career break (or may be give up work for good) and raise her family back in Australia. Previously she was a high earning executive who has made significant contributions in recent years to her UK pension fund.

Tax Issues

She does not want to work for another 10 years.

If she immediately transfers her UK pension plan to Australia, she will avoid s 27 CAA from applying but at the same time – but she cannot transfer (a UK condition) unless she is in the workforce in Australia. She refuses to work in Australia straightaway for the above family reasons.

She decides that she has no option but to leave the funds where they are, since she wants to maintain “the legality of the funds”. (An Australian advisor has told her to state to the UK fund that she is employed because “ they will never find out”. She is aware that there is a growing s 27CAA liability, but prefers to maintain her UK pension plan.

Practical Issues

To transfer the fund value to Australia now could cause UK compliance and tax problems for her and the UK pension fund.

She definitely should not make this decision without seeking competent and informed financial advice prior to returning to Australia. Her total financial position should be assessed before making this decision.  

Again, the Australian investment management industry misses out on managing the funds in the pension fund as they are not transferred to Australia.

EXAMPLE 8 - Cannot transfer due to UK pension plan rules and disability

Facts

Mr H, is an Australian based in London, he has decided to return to Australia.  On his return he suffers a near fatal heart attack and he is advised to give up work for good.  He has a significant UK pension fund.

Tax Issues

He wants his fund in Australia.

If he tries to transfers his UK pension plan to Australia, he will avoid s 27 CAA from applying but at the same time – he cannot transfer unless he is in the workforce in Australia (a UK condition).  He refuses to work on advice from his doctors.

He decides he has no option but to leave the funds where they are, since he wants to maintain “the legality of the funds”. An Australian advisor has told him to state he is employed because “they will never find out”. He is aware that there is a growing s 27CAA liability, but prefers to maintain his UK pension plan.  He also has been questioned by Centrelink about his overseas assets.

Practical Issues

To transfer the fund value to Australia could cause UK compliance and tax problems for him and his UK pension fund.

He definitely should not make this decision without seeking competent and informed advice/pre-residency in Australia and considering the UK options available.  His total financial position should be assessed before making this decision.  

The Australian investment management industry misses out on managing the funds in the pension fund as they are not transferred to Australia.

EXAMPLE 9-Transfer of entitlements from a plan that ceases to exist

Facts

Mr I, is an Australian resident with a UK employer sponsored pension scheme operated by his former employer. When he left the UK, the company was financially well established.  Mr I took advice in Australia and was told that the benefits provided by the indexed pension from his former employer were exceptional.  As they could not be replicated in Australia, he was advised not to transfer his benefits to Australia.  He decided not to transfer.

Soon after his departure for Australia mis-management at his former employers place of work set in and a series of poor business decisions by the company followed.  Five years after arriving in Australia his former employer goes into liquidation.  The former pension scheme is also in the process of being wound-up (which is a protracted process and can be as long as 15 years).

Tax Issues

Mr I decides he has no option but to transfer his pension entitlements. He does not want his scheme in Australia. Mr I now faces a tax charge due to the s 27CAA liability (as the value of his pension entitlements is being transferred to another UK scheme, as a result of the wind up of the former employer’s pension scheme). If the process is protracted due to legal complexities, then this tax charge increases until time of actual transfer.

He now faces a tax charge without the funds available to meet the liability.  The tax charge is being created through no action of his own.

Practical Issues

To transfer the fund value to Australia could cause further UK compliance issues for him and his UK pension fund.
He definitely should not make this decision without seeking competent and informed advice in UK and Australia and he must consider the UK options available.  His total financial position should be assessed before making this decision.  

EXAMPLE 10 – Migrants with biased UK advisor –benefits would have been suitable to transfer

Facts

Mr and Mrs J arrive in Australia on permanent visas. They have a long established UK advisor who knows nothing about Australian regulations. He is keen to activate their pensions and earn a commission.  They are aged 50 and are eligible to activate their UK pension schemes and create a retirement income payment.  They do not need this income yet.  Once the pension income is started, the value of the UK pension fund cannot be transferred. Their pension funds remain permanently in the UK due to UK regulatory reasons. 

Tax Issues

The values of their UK pension schemes should have been transferred (advice should always be on a case by case basis) to Australia but were prevented from transferring due to the actions of their UK advisor.  (A condition of transfer from the UK is that the benefits are not in payment). They have instead converted capital (partly tax free) to taxable income.

Practical Issues

Mr and Mrs J definitely should not have made this decision without seeking competent UK advice; the advice must be UK based and understand the Australian issues.  Their total financial position should have been assessed before making this irreversible decision.  

As they does not need the income and could have benefited from continued build up of their  pension funds in the UK, as well as losing the ability to take more of their pension fund in the form of a lump sum (the UK has strict restrictions on lump sums), a claim for compensation for mis-selling is being made.   

As a result the value of the fund never appears in Australia for management.

Although not an example of the adverse application of s 27CAA, it has been included to show the importance of taking competent advice and to support our submission that migrants be alerted at all stages to the pitfalls in this regard.

EXAMPLE 11 – Migrants with biased Australian advisor – with benefits suitable to transfer

Facts

Mr K arrives in Australia on permanent visa. He is 35 and has no UK advisor.  Whilst seeking out an Australian financial advisor they meet one who knows nothing about UK regulations. He is keen to transfer the value Mr K’s funds to Australia and earn a commission.  

Their UK funds have a 30% penalty on transfer but the benefits from a UK fund are exempt from the future application of s 27CAA if he takes an income only solution (ie he draws a pension only with no lump sums). Furthermore this pension income can be paid from the age 50.  Mr K’s Australian advisor do not tell him anything about the above.

Once the value in the UK pension fund is transferred from UK to Australia it cannot be reversed.  Mr K’s pension pot arrives in Australia (less 30% in value) where it will remain permanently due to Australian regulatory reasons. 

Tax Issues

If the funds had remained in the UK, Mr K can avoid s 27CAA by taking a taxable pension, but he  could miss out on maximising his lump sum pay out.

As the funds are in Australia, the future liability under s 27CAA is avoided (but at the current cost of the high UK exit penalty reducing the funds available for future investment to secure his retirement) 

Practical Issues 

The schemes should not have been transferred to Australia but were, due to the actions of an Australian advisor.  

Mr K definitely should not have made this decision without seeking competent Anglo-Australian advice, the advice should have been UK based in the first instance as when Mr G is in Australia he cannot get UK based advice, the advice will invariably be slanted towards transfer to Australia. 

His total financial position should have been assessed before making this irreversible decision and the advice needed both a UK and an Australian advisors’s input.  He must also consider the issues concerning advice received post-Australian tax residency.  

EXAMPLE 12 – Migrants with biased Australian advisor – with no benefits suitable to transfer

This example has been supplied as we have become aware of Australian advisors (“AA”) giving advice in the UK without proper authority of the UK regulators.  Such practices have been “seemingly received tacit approval” by the Australian management of AA.

Facts

Australian Advisor arrives in UK and commences dealing with UK residents, either in the process of migrating or returning.  In order to maximise his own client base he sells Australian based products and does not advise that the member take UK advice.  The AA is concerned that he will “lose clients” if he should do so.

Mr M, a client of AA, who has UK financial products and a UK pension plan as a result of working in the UK, therefore does not create the best UK retirement plan suitable for Australian residency, but is steered towards products which earn an Australian fee or commission.

                        APPENDIX 2

PURPOSE BEHIND OUR RECOMMENDATIONS

1. At Montfort, we have a team who over the years have been providing advice and helping people transfer their superannuation entitlements to Australia for 20 years.  During this time, we have seen how the current tax system greatly disadvantages some people, whereas others with only slight differences pay little or no tax. The examples in Appendix 1 of this submission demonstrate this. 

2. There is little fairness in the current taxing situation, because it fails  to take into account the many different situations that people face.  The various fund rules, the advice that they get, and the types of funds that people are in overseas can make a great difference on how much tax they pay if they transfer the money to Australia.  This unfairness is far deeper than the well known problem where people have to pay the section 27CAA tax even though they do not have access to the superannuation fund money.  The problems that people face is that one person may lose 1/4 of their fund entitlement in transferring to Australia, whereas their next door neighbour may lose little or none.  Therefore any solution that only looks at how the tax will be paid will not resolve the real issues.

3. We do not believe that there is one simple solution that will fix all of the problems and take into account all of the different situations. The solution that we propose takes into account the different circumstances that people face.  It also allows people to transfer their money to Australia without the amount of tax making it uneconomic.  Surely it would be good for Australia if more permanent residents moved their superannuation to Australia where it will be under Australian Government control and regulation, as well as helping the economy.

4. But it must be emphasised, that our solution does not achieve this by just getting rid of the tax.  On the contrary, it still imposes tax, but just does so in a way that does not penalise.  In fact, we believe that our solution would increase tax revenue as it has a built in compliance mechanism - the Register of Foreign Pension Funds - that rewards compliance and penalises non-compliance.  This is a major point of our solution as any solution that is proposed will not be of much use if it cannot collect the tax it is intended to raise.

5. We know from talking to clients and financial planners that many people transferring their money to Australia are simply not declaring it in their tax returns.  We know that this is the advice that some unscrupulous financial planners are giving their clients.  However, the sad situation is that the way the tax is levied at the moment, it makes compliance for the ATO very difficult and costly, and there is little incentive for people to disclose the transfer.  Indeed, in many cases people are not even aware that they should disclose.  In our view, the Register of Foreign Pension Funds would go a long way to solving this. 

6. Also, any solution must take into account overseas conditions as best it can (without becoming overly complex).  It is our belief that the current laws (section 27CAA and Foreign Investment Funds  for superannuation funds) does not do this as well as it could. 

7. We respectfully submit that the Australian Government will need some assistance to better understand the overseas conditions.  We at Montfort specialise in the interaction of Australian and oversees tax, superannuation and migration laws.  Our reputation in this area is second to none.  We believe that we could be of considerable benefit to the Australian Government in this situation.

8. Our attached solution is an outline of how we would go about this.  We would be pleased to work closer with the Australian Government in developing these proposals further.

                                                                                                                                            APPENDIX 3

REASONS WHY MONTFORT IS PROPOSING THAT THE 6 MONTH WINDOW IN   s27CAA BE EXTENDED TO 10 YEARS

There are 6 reasons behind our thinking of increasing the s 27CAA "window" from the current 6 months to 10 years:-

1.
Primarily this latter period is the length of current business cycles e.g. there appears to be a downturn after every 10 years of varying degrees in growth/in the financial markets e.g. in 1991, 2001 in the UK. We appreciate that not all countries turn down at the same time, but there still appears to be a 10-year cycle in each one.

This would give overseas members the opportunity to see their pension pots restore to some equilibrium in values within their current framework of ownership, currency, investment strategy and location of fund manager.

For example consider a UK individual migrating permanently to Australia today or a returning Australian. The value of his/her UK pension fund has dropped 25-30% over the last 2 years. By transferring now, the UK fund value is low, whereas it is expected to increase in the medium to long term. Thus the UK migrant/returning citizen should be given the opportunity to leave his/her pension fund in the UK until it has restored in value and made up for lack of recent performance. Then they can transfer, without Australian tax being levied on the restoration amount/"increase" in value - which really is putting him/her in the same position as they were say 2 years ago.

2. 
Most (overseas) pension funds (for those still working) invest for the long term and hence the last few years’ contributions would not have yielded the return they would be expected to have made if the entire fund (including those recent contributions) are transferred soon after being made.

3. 
Transfers involve charges (e.g. an one off set up fee of up to 5%, various exit penalties, bank charges, transfer (e.g. stamp) duties) and at times when the underlying fund value is low or not performing as well as in the past, these transfer charges appear high in absolute terms and eat into the amount available for long term reinvestment. Nobody minds paying though when fund values are high or increasing. 

4. 
Although exchange rates move all over the place in relative values, the current 6 month window does not allow a lot of flexibility to plan the transfer when exchange rates are favourable. 

For example, someone arriving in Australia from the UK in June 1996 when the exchange rate was £1= A$1.90 would not have got a very good exchange rate on their pension transfer if it has been done at that time. This is well below the long term exchange rate and far below the current exchange rate. By having more time and hence flexibility as to timing of the transfer (to hopefully coincide when investment returns and exchange rates are high) offsets not only the costs transfer in 3. above but also of converting from say sterling to A$ and then back to sterling if the fund member wants to invest in the same class of investments as he has before transfer (which are denominated in a foreign currency).

5. 
We did consider other alternatives such as:-

· a sliding scale of tax, so that the greater the time in Australia to the above 10 year period after arriving, the higher the s 27CAA tax; 

· the s 27CAA charge is imposed on transfer/lump sum payout but its payment is deferred (with or without interest) until the time the lump sum is received by the member; or

· the s 27CAA charge is borne by the Australian pension fund on transfer in.

These all result in additional legislative and administrative complexity. Hence our simple solution of increasing the time period before s 27CAA cuts in.

6. Extending the period of time before a pension transfer becomes taxable will help to protect pension fund members from being “forced” to take action quickly. Thus there will be less pressure on them to accept advice that they may later regret from pushy and/or commission driven financial advisors.
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