Telephone:
(02) 6263 3205

Facsimile:
(02) 6263 3044
[image: image1.png]1 WA
4 AUSTRALIA 4
AL,
T TRSNNNAN




THE TREASURY
Retirement and Personal Income Division
The Treasury
Langton Crescent
PARKES ACT 2600

2

24 April, 2002
Ms Sue Morton
Committee Secretary
Senate Select Committee on Superannuation
Parliament House
CANBERRA  ACT  2600

Dear Ms Morton

Submission into inquiry on taxation of transfers from overseas superannuation funds

Thank you for your letter of 27 March 2002, inviting the Treasury to make a submission to the inquiry into the taxation of transfers from overseas superannuation funds.  Treasury’s submission on this matter follows.  Please note that it has been prepared in consultation with the Australian Taxation Office.
Lump sum payments from foreign superannuation funds to Australian residents are taxed under section 27CAA of the Income Tax Assessment Act 1936 (the ITAA36) when paid to, or transferred on behalf of, an Australian resident. 

Section 27CAA commenced with effect from 1 July 1994 and is an alternative to applying the Foreign Investment Fund (FIF) regime to certain amounts held by Australian residents in foreign superannuation schemes.  Under the FIF regime earnings by an Australian resident on overseas investments are taxed on an accrual basis, even if no payment is made.

Overseas superannuation entitlements that are transferred to Australia within six months of an individual becoming an Australian resident generally do not incur any taxation liability.  The six month grace period is designed to provide a balance between allowing individuals who become residents of Australia sufficient time to transfer their superannuation entitlements and minimising the scope for these individuals to avoid paying Australian tax by leaving their money in overseas superannuation funds.

If the benefits are transferred after this six month grace period, generally only superannuation entitlements that have accumulated since the individual became an Australian resident are subject to Australian tax. This will generally be any investment earnings that have accrued over the period.  Any tax liability under section 27CAA is included in the assessable income of the taxpayer in the year the transfer took place and is taxed at the taxpayer’s marginal rate.

In cases where the six month period has expired and some of the payment is included in the person’s Australian taxable income, the individual will usually be entitled to claim a credit for foreign tax paid.

These arrangements are consistent with the principle that an Australian resident should be subject to Australian tax on income from all sources and with restricting Australian superannuation tax concessions to resident superannuation funds that comply with Australian supervisory requirements.  Any reduction of Australian tax on transferred amounts would give transferees more generous tax treatment than other Australian residents who earn income from overseas.

Transfers of benefits from the United Kingdom

The Committee’s media release of 22 March 2002 indicated: 

“The main concerns of the Committee are the current arrangements which:

· tax the transferred benefit as though it were income, despite the fact that it is received and otherwise treated as superannuation;  and

· create a tax liability that cannot be met from those funds because they are preserved in an Australian superannuation account until retirement.”
The ITAA36 does not require a lump sum payment from an overseas superannuation fund to be treated as superannuation or preserved in an Australian superannuation account until retirement, it only provides for the taxation of these payments.  The concerns above specifically relate to transfers from United Kingdom (UK) pension schemes and not the operation of section 27CAA more generally.  

The preservation rules in the UK allow benefits to be transferred overseas provided that the transferee has left the UK on a permanent basis with no intention of returning to the UK to work or retire.  The UK authorities require that the full transfer amount be paid directly to a scheme which is recognised as a pension scheme by the relevant tax or supervisory authority in the country in which the transferee is residing.

Taxpayers who have transferred a pension benefit from the UK to Australia generally will be prevented from meeting any tax liability from the transferred benefit.  This is because once the amount is transferred to the trustee of a regulated Australian superannuation fund it is subject to the preservation rules.  The preservation rules will prevent any of the benefit being withdrawn to pay the tax liability unless a condition of release has been satisfied.

A lump-sum which is transferred into an Australian superannuation fund will be treated as undeducted contributions in the receiving fund and, as such, will be tax free when withdrawn and will not be measured against the individual’s reasonable benefit limit.  Transferred amounts are not included in the assessable income of a superannuation fund so no contributions tax will apply.

This submission has been prepared in consultation with the ATO.

Yours sincerely






Raphael Cicchini
Manager
Superannuation Unit
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