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related policy AND its attendant legislative obligations

A. Background

One of the risks to adequate retirement incomes is that of increasing costs and expenses eroding the amount of members’ accounts.  One of the major sources of expense to superannuation funds is that of complying with complex and ever-changing legislative requirements and obligations.

This has the additional effect of creating confusion and mistrust amongst consumers, which results in a lower level of voluntary contributions to superannuation and a tendency to cash benefits as soon as possible.

The Productivity Commission made the following observation: -

“It has become clear to the Commission that, complex as the SIS Act is, superannuation policy overall is even more difficult for practitioners to implement and for members of the community to comprehend.

Piecemeal legislative changes involve a risk of overlooking connections between various elements of policy and are unlikely to deal satisfactorily with the difficulties faced at present by those supplying and investing in superannuation assets.  A more wide-ranging review which considers the above matters in an integrated way would be likely to lead to better design and implementation of superannuation policy and enhanced community understanding of how to use superannuation as a form of saving for retirement income" (emphasis added).

We wholeheartedly concur with the conclusion that "[p]iecemeal legislative changes involve a risk of overlooking connections between various elements of policy".

To this end, we would strongly suggest that in the process of formulating policy, Government and Treasury consultation with the industry is conducted as early and comprehensively as practicable, including with major industry participants as well as with representative bodies.

Policy \ Leg Recommendation  AUTONUMLGL : -In the process of formulating policy, Government and Treasury consultation with the industry is conducted as early and comprehensively as practicable, including with major industry participants as well as with representative bodies.
There are generally one or more of four major policy objectives behind most of the operating standards in the legislation governing the provision of superannuation; namely: -

1. protection of the revenue (as superannuation is concessionally taxed);

2. furtherance of “retirement income policy” objectives;

3. ensuring prudential management; or

4. consumer protection.

There is potential when developing policy, and ensuing legislation, that the policy-maker: -

· is unaware of; fails to appreciate or misunderstands past or existing policy;

· is unaware of; fails to appreciate or misunderstands the practical issues;

· is not clear about precisely what the desired policy outcome is to be;

· focuses unnecessarily on HOW it is to be done as opposed to WHAT is to be achieved; or

· fails to appreciate that the final legislation does not reflect the policy intent.

What would prove of great assistance, both the future policy-makers and to those charged with the responsibility of implementing such legislation, would be a clearer consideration and documentation of the policy considerations underlying the legislation.  Ideally, this should be reflected in the Explanatory Memorandum to the Act or Explanatory Statement to the Regulations in lieu of the frequent practice of simply re-stating the provisions with little, if any, real "explanation".

Policy \ Leg Recommendation  AUTONUMLGL : - That documentation of the desired policy outcome and policy considerations underlying the legislation should occur in the Explanatory Memorandum to the Act and the Explanatory Statement to the Regulations.  Such documentation should be integrated into the explanation of the provisions, not simply stated as a “motherhood” statement at the beginning.
Furthermore, the drafting of some of the legislative provisions applying to superannuation is less than clear and a comprehensive review to identify the policy objectives underlying the legislation and to ascertain whether they are reflected clearly in the legislation as drafted would be warranted.

Policy \ Leg Recommendation  AUTONUM : - A comprehensive review of the legislation governing superannuation be performed to identify the policy objectives and to ascertain whether they are reflected clearly in the legislation as drafted.
This would have the two-fold effect of: -

· reducing the considerable compliance costs which result from having to configure systems, integrate compliance into the business procedures and processes and provide technical training to staff; and

· making superannuation easier to understand and promote, thereby increasing the likelihood of voluntary contributions being made.
The Productivity Commission found in its Final Report that “It would be desirable that APRA and ASIC continue to improve coordination of their activities, such as site visits, with a view to reducing the additional costs which have arisen following changes in the administrative arrangements for the SIS Act.”

We make the observation that if Treasury, APRA, ASIC and the ATO were to collaborate more extensively on both a formal and informal basis, including such measures as: -

· co-operating in the development of policy;
· legislative interpretation and application, and
· enforcement
they would benefit greatly from the shared experience.  In particular, measures such as staff exchanges and joint working-groups facilitate a sharing of “corporate memory” between the policy-makers and regulators and can produce a greater awareness and understanding of the policy objectives, and practical issues, underlying the legislation.

Policy \ Leg Recommendation  AUTONUM : - That Treasury, APRA, ASIC and the ATO should collaborate more extensively on both a formal and informal basis.  In particular, measures such as staff exchanges and joint working-groups should be employed.

B. Examples of Legislation with DETRIMENTAL effects
(i) Contribution Standards Generally
It is not readily apparent what the policy objective is behind requiring an occupational nexus in order to contribute to superannuation.

When the Superannuation Industry Supervision Regulations were first made in 1994 contributions could only be made to superannuation if: -

· the member had been gainfully employed in the past two years; or

· they had ceased work due to an invalidity which rendered them unlikely to again engage in gainful employment; or

· they had temporarily ceased employment for up to seven years to raise children (provided they had a statutory or contractual right to return to their employment).

While one could question the underlying policy - that superannuation was only available for employed persons - at least the conditions to contribute were consistent in this respect.

The introduction of spouse contributions severely weakened this occupational nexus as the eligibility for a spouse contribution is simply that the parties are living together as husband and wife - irrespective of either party’s employment status.  Not only has this weakened the occupational nexus it could also be considered discriminatory in that parties in a heterosexual relationship are treated favourably over single persons or those in a same sex relationship.

Furthermore, not only are spouse contributions permitted but in certain circumstances the contributor may be entitled to a rebate - a further tax concession.

In addition to this, the implementation of the Family Law provisions later this year will create an interest in a superannuation fund for an “ex-legal spouse”.  This person may never have worked but will, because of their membership of a superannuation fund, benefit from concessional tax treatment which is denied their non-employed counterparts who are single or in a de facto or same sex relationship.

Presumably the policy with respect to spouse contributions and the splitting of superannuation interests upon marriage breakdown was in recognition of the fact that non-employed persons need to make provision for retirement in the same way that employed persons do.  Given the increasing trend in broken working patterns and the breakdown of relationships there is a compelling case to recognise the retirement income needs of non-employed persons.

Monitoring of eligibility with respect to contributions creates considerable additional complexity for superannuation funds both in the procedures and processes necessary to verify eligibility for contributions to be received but also in the system used to record the various types of contributions being made in different circumstances.

Given, amongst other things: -

· the availability of contributions for non-employed spouses; and

· the creation of a superannuation interests under the Family Law provisions;

together with recent initiatives such as contributions for children; contributions by persons entitled to the first child rebate; splitting contributions and changes for members aged 70 – 75, a strong argument could be made for the removal of the occupational nexus altogether.
Policy \ Leg Recommendation  AUTONUM : - That the occupational nexus as a determinant of eligibility to contribute in respect of a person be removed.
On 5th November 2001 the Coalition Government announced various policy measures with respect to superannuation which included proposals with respect to: -

· contributions for children;

· contributions by non-employed persons who are entitled to the first child rebate;

· changes with respect to contributions by members aged 70 – 75; and

· splitting contributions between spouses

which were reiterated in the announcements made in the Budget handed down on 14th May and which, apart from splitting contributions, have now been legislated.

This would appear to add further weight to the argument that the occupational nexus is outmoded and the contribution standards discriminatory in their operation.  Now, in addition to being employed, eligibility to contribute in respect of a person can now arise by virtue of that person being: -

· under the age of 18;

· in a marital or de facto (but not same sex) relationship; or

· entitlement to the first child rebate.

The complexity of the contributions standards with respect to accepting contributions appear to emanate from a perception that higher net worth \ higher income individuals may be able to secrete significant amounts of money in superannuation and thereby avail themselves of concessional tax treatment with respect to the income and realised capital gains on their superannuation investments.

It should be noted at this point, however, that various policy and legislative measures have been developed to mitigate against this risk.

In particular: -

· the creation of the Reasonable Benefit Limits (“RBLs”); and 

· the employee-specific age-based deduction limits

have both served to reduce any potential for “rorting” the concessions tax treatment afforded to superannuation.

In particular, if there is a concern that there is potential for persons to contribute excessive amounts of voluntary undeducted contributions then consideration could be given to incorporating a measure into the RBLs to account for undeducted contributions.

Policy \ Leg Recommendation  AUTONUM : - Consideration should be given to incorporating a measure into the RBLs to account for undeducted contributions.
(ii) Over Age 65 - Contributions Standards and Compulsory Cashing
a) Over Age 65 Contributions Standards

The main policy objective behind the current legislation is to ensure protection of the revenue by safeguarding against members who are “estate-planning” by continuing to contribute to superannuation and deferring the payment of their benefit.

The SIS legislation has stated since enactment that contributions can only be received in respect of a member who is aged between 65 and 70 if: -

· they are employer-mandated contributions; or

· the member is employed at least 10 hours per week.

The SIS regulations have been amended with effect from 1st July 2002 such that once a member is aged between 70 and 74 contributions can only be received if: -

· they are employer-mandated contributions; or

· the member is employed at least 10 hours per week and the contributions are personal undeducted contributions.

Once a member is aged 75 or above, the only contributions which can be accepted are employer-mandated contributions.

These contributions standards are targeted against "estate-planning", where persons continue to contribute and defer payment of the benefit.  In fact, “estate planning” is related purely to the age of the member, irrespective of their employment status, as is significantly more likely to be occurring with high net worth individuals which is not in nay way correlated to employment status.

A strong argument could be made for consideration to be given to removing the occupational nexus altogether and simply legislating that contributions may be made until the age of say 75 (or possibly 70) after which time contributions must cease and the benefit must be paid.

Policy \ Leg Recommendation  AUTONUM : - The SIS legislation should be amended such that contributions may be made until the age of say 75 (or possibly 70) after which time all contributions must cease.
The Productivity Commission, in its Draft Report, stated as follows: -

"Current age limits and the associated requirements of the legislation … appear to impose significant compliance costs on particular funds, which raise their administration costs, as well as on their members.  ..... there is scope to reduce these costs without compromising the purpose of the legislation, with benefits for fund members and from a community-wide perspective" (emphasis added).

b) Over Age 65 Compulsory Cashing of Benefits
A benefit (other than post-65 employer-mandated contributions) in respect of a member aged between 65 and 75 becomes immediately payable if the member is employed for fewer than 10 hours a week in any given week.  A benefit (other than post-65 employer-mandated contributions) in respect of a member aged over 75 is immediately payable if the member is employed for fewer than 30 hours a week in any week.

The Productivity Commission stated “Anomalies (similar to those in contributor status provisions) also exist in the monitoring requirements for employment status”.
  One anomaly arises because of the interaction between mandatory contributions and compulsory cashing.

Initially retirement income policy was that benefits were to be cashed at “retirement age”, generally age 65, but then deferral of payment was permitted if the person were still employed.  Meanwhile mandated contributions can be accepted irrespective of age\work hours - Superannuation Guarantee contributions must be made until age 70 and award\workplace agreements often require contributions beyond age 65.

To avoid the phenomenon whereby the superannuation account was effectively conducted as a “bank account”, where money contributed one day was available for payment the next, the concept of “post-65 employer-mandated contributions” was created.  Consequently, funds are now presented with the need to compulsorily cash the member’s benefit other than the post 65 employer mandated benefit, which can prove difficult to quantify as systems historically were not configured to accommodate this calculation.

With respect to contributions, funds need only concern themselves with those aged 65 members in receipt of contributions - a sub-set of all age 65 members.  When it comes to compulsory cashing, however, funds must consider all age 65 members as absence of contributions does not necessarily signify unemployment.

Accordingly, an age 65 member: -

· who is in receipt of contributions may nevertheless not be working sufficient hours every week to defer compulsory payment;

· who is not in receipt of contributions may be gainfully employed sufficient hours but either contributions are not being made or they are being made to another fund.

As a result, funds must contact all members aged 65 and over on a regular basis to ascertain their employment status.  Those working insufficient hours must claim their benefit whilst those working the requisite number of hours are permitted to retain their benefit in the fund.

Policy \ Leg Recommendation  AUTONUM : - That the SIS legislation be amended so that benefits become compulsorily cashable at age 75 (or possibly 70).
This position is not dissimilar to the prevailing position under the antecedent to the Superannuation Industry Supervision Act 1993 (and the Occupational Superannuation Standards Act 1987 before that) – sections 23FB and 23(ja) of the Income Tax Assessment Act 1936.  Consideration may need to be given to the continual refining of the assets and incomes tests for eligibility for income support benefits.

The Productivity Commission, in its Final Report, made as Recommendation 5.1: -

“Contributor status and payment standards
Age and employment requirements governing contributor status and compulsory cashing of benefits should be simplified.  The most effective means of doing so would be removal of the employment tests, while limiting any adverse implications for taxation revenue by measures such as reasonable benefit limits and age-based deductible limits”.  (emphasis added)

(iii) Definition of “Lost Members”

The Productivity Commission in its Draft Report states that: -

"There are currently around 4 million accounts on the Lost Members Register (which represents around 18 per cent of total superannuation accounts) containing around $5.5 billion in funds.  This represents an average of close to $1400 per account".

Regulation 1.03A of the SIS regulations states that a member: -

· for whom the trustee has received returned mail; or

· for whom a contribution has not been received for 2 years (unless their address has been verified within the last two years)

is statutorily deemed to be “lost” and must be reported to the ATO’s Lost Member Register.

Given the long-term nature of superannuation, compulsory preservation and frequency of changes in employment, it could be considered that a period of inactivity of 2 years is too short a period.  This is especially the case when compared to the various State and Territory Unclaimed Monies legislation which, with respect to bank accounts (everyday transaction accounts) generally stipulate a period of six to seven years inactivity before an account is statutorily deemed to be unclaimed.

Attempts to verify the address of members through a mail campaign have resulted in a relatively low response rate from members, presumably on the basis that they regard responding to a letter which seeks confirmation of the address to which the letter has been sent as being of no benefit.  Indeed, past efforts to write to members have in some instances provoked angry responses from members about the perceived wasted of money.

Alternatively, some funds attempt to verify member addresses vie different methods, including contacting the member via 'phone.  This, of course, adds significantly to the costs of the fund.

Accordingly, at any point in time, funds may have a number of "two-year inactive" members for whom they have not verified their address.  As such, these members are statutorily “lost to the fund” although in a significant number of instances the fund may not be “lost to the member”.

As the ATO file specifications for LMR reporting do not specify a field which would enable members who are lost through “returned mail” to be distinguished from those who are "two year inactive without a verified address”, it is impossible to gauge how many lost members fall into each category.  As a number of both “returned mail” and “two year inactive” members are well aware of where their superannuation is located these figures could be considered an overstatement of the position with respect to those members who have genuinely lost contact with their superannuation monies.

Policy \ Leg Recommendation  AUTONUM : -That the definition of a “Lost Member” under sub-regulation 1.03A of the Superannuation Industry Supervision Regulations is amended to alter the period of inactivity from two years to seven years.
(iv) Member Benefit Protection in a “Bad Investment Period”

We previously provided to the Committee a copy of a paper to APRA re difficulties with the application of sub-reg 5.17(b) (“Bad Investment Period”) in an exit reporting period (attached to our submission).

Policy \ Leg Recommendation  AUTONUM : - That Sub-regulation 5.17(b) is redrafted to minimise difficulties in its application to an exit-reporting period.
(v) “Successor Fund Transfers” & “Equivalent Rights”
The Productivity Commission, in its Draft Report, states that: -

“There is some uncertainty about the definition of equivalent rights.  …..  On this general point, several participants noted that successor fund provisions had generated confusion within the superannuation industry and, as a consequence, required costly legal advice to clarify the provisions”.  (emphasis added)

We agree with the above statement, with the one qualification to the effect that it is not the “successor fund provisions” per se which have generated confusion, but specifically the concept of “equivalent rights”.

Accordingly, we agree with the statement made by the Productivity Commission in its Draft Report: -

“Further clarification of the definition [of equivalent rights] may help to reduce the time taken, and costs incurred, by trustees of the new and old funds in reaching agreement on whether the successor fund provisions have been met and for transfers to proceed”.  (emphasis added)
.

Finding 6.6 of the Productivity Commission in its Final Report was that: -

“Successor fund transfers

The successor fund provisions are broadly appropriate, although some improvement in the application of the equivalent rights principle could be required”.  (emphasis added)

Policy \ Leg Recommendation  AUTONUM : That the concept of “equivalent rights” be further refined to aid in its application.
(vi) Family Law Legislation
While we commend the policy intent of the Family Law Legislation Amendment (Superannuation) Act 2000 and attendant legislation, and acknowledge the difficulties faced in attempting to cater for widely diverging benefit designs and products within superannuation, the legislation is excessively complex and at times attempts to “over-address” deficiencies which are inherent in family law.  Accordingly, the legislation as drafted will create a tremendous burden upon the trustees of superannuation funds.

One of the complexities in reading the legislation arises from the use of "non-specific" definitions and provisions and the creation of new defined terms for which there may already have been a suitable concept.  As a result, it is frequently difficult to determine the application of some of the provisions.

Policy \ Leg Recommendation  AUTONUM : -That further consultation is conducted with industry to refine the provisions of the legislation and in particular to clarify their application to given circumstances.
(vii) Financial Services Reform Legislation – Licensing and Disclosure
Similar difficulties were faced in the drafting of the Financial Services Reform legislation.

It was a misconception that “uniform” legislation could apply to an industry as non-homogenous and diverse as the financial services industry.  Specific financial products exist to serve specific financial needs and accordingly have different features, design, costs and benefits, some as fundamental as the differences between risk and investment products.

Accordingly, the legislation has either been forced to be reduced to “generic” language, the interpretation of which, and application to specific circumstances, will need to be addressed in “product specific” policy statements or guidance notes, or (as in the case of superannuation disclosure) specific parts of the legislation apply to specific products, thereby eliminating “uniformity”.

Policy \ Leg Recommendation  AUTONUM : -That ASIC be resourced to develop “product specific” policy statement or guidance notes as to the application of the various provisions of the Financial Services Reform legislation to different financial products and services.  If necessary, some resources could be diverted from the licensing process.
The Productivity Commission in its Draft Report suggested a number of amendments to the provisions of the SIS legislation. 
  

Policy \ Leg Recommendation  AUTONUM : -Of the suggested improvements to the SIS legislation, the more beneficial recommendations which should be given priority include simplifying: -

· age and employment requirements governing contributor status and compulsory cashing of benefits;

· lost member and member benefit protection provisions; and

· the definition and application of "equivalent rights" in successor fund transfers.
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