MEMBER BENEFIT PROTECTION

PERIOD OF POOR INVESTMENT RETURNS

(2) APPLICATION OF “APPORTIONMENT OF COSTS IN A FAIR AND EQUITABLE MANNER”, AS PER SUB-REG 5.17(9), TO “LOST” MEMBERS, ESPECIALLY WITH RESPECT TO AN EXIT REPORTING PERIOD

BACKGROUND

(1) Period of Poor Investment Returns

Sub-regulation 5.17(6) of the SIS Regulations

Sub-regulation 5.17(6) of the Superannuation Industry (Supervision) Regulations (“SIS reg”s) states as follows: -

"Sub-regulation (2) [ie "normal" member benefit protection] does not apply to a member (except for a member of a fund that is a capital guaranteed fund within the meaning of sub-regulation 2.01 (1)) if, in a member reporting period: 

(a) the total of the administration costs that would be charged to members of a fund but for this regulation is greater than the total investment return that would be credited to or debited against members of the fund but for this regulation in respect of that period; and 

(b) the apportionment of those costs between members is carried out in a fair and equitable manner" (emphasis added).”

(2) “The apportionment of those costs between members is carried out in a fair and equitable manner”

Sub-regulation 5.17(9)

Sub-regulation 5.17(9) states as follows: -

"For the purposes of paragraph (6)(b), an apportionment of costs is taken to be fair and equitable only if: 

(a) each member of the fund is charged no more than: 

(i) the amount that the member would be charged if all administration costs charged against member's benefits were distributed in direct proportion to: 

(A) the investment return credited to, or debited against, the member's benefits; or 

(B) the member's benefits; or 

(ii) the investment return credited to the member's benefits, plus $10; or 

(b) each protected member and lost member of the fund is charged no more than an amount equal to the investment return credited to the member's benefits, plus $10" (emphasis added).

(3) Flat Fees

Generally, industry funds charge flat fees for administration, usually of the order of a dollar per week.

Accordingly, funds which charge flat fees are not able to avail themselves of sub-sub-paragraphs 5.17(9)(a)(i)(A) or 5.17(9)(a)(i)(B), as these stipulate that each member be charged no more than the amount that the member would be charged if all administration costs charged were distributed in direct proportion to the investment return or the members’ benefits respectively.  In fact, it is questionable as to why these sub-sub-paragraphs exist, as funds where all of the administration costs of the fund are applied to each member in direct proportion to either the investment return or the member’s benefits are exempted from the member protection standards by virtue of sub-regulation 5.14(3).

Sub-paragraph 5.17(9)(a)(ii), while available to funds which charge flat fees, is generally considerable by trustees to be inequitable as in periods of zero or negative returns it effectively caps the amount of administration fees for all members at $10, whereas members who are neither small nor lost would otherwise have been charged their full allocation of administration charges.

This has resulted in the trustees of our funds generally selecting paragraph 5.17(9)(b) as their preferred option.

This paper addresses difficulties in the application of paragraph 5.17(9)(b) to “lost” members, especially with respect to an “exit reporting period”.

(4) Application of paragraph 5.17(9)(b) to “protected” (small) members

Irrespective of whether it is a member reporting period or an exit reporting period, a member’s whose account balance is less than $1000 as at the date of review or date of benefit payment is a “protected member”.  In a period of poor investment returns, under paragraph 5.17(9)(b), “protected members” may be “charged no more than an amount equal to the investment return credited to the member's benefits, plus $10”.  
This means that, in effect, in a period of poor investment returns a “protected member” may be charged up to an additional $10 in administration charges over and above what they would otherwise have been charged (ie any amount of interest credited).

ISSUES TO BE DETERMINED

(5) Application of Member Benefit Protection to “Lost” members

Sub-regulation 5.17(1)

Sub-regulation 5.17(1) states follows: -

“(1) This regulation applies in relation to a member of a fund:

(a) who, on or after 1 July 1995, is a protected member; or

(b) if, on or after 30 June 1996:

(i) the member:

(A) is a lost member at the end of a member reporting period, or at an earlier time chosen by the trustee that is within that period; or

(B) joins the fund as a lost member; and

(ii) 90 days have elapsed since the relevant time mentioned in subparagraph (i); and

(iii) the member remains a lost member”.

In other words, as at the end of a member reporting period or an exit reporting period, under sub-regulation 5.17, the member protection standards apply in relation to a member only if that member: -

(1)
is a lost member at the end of the member reporting period (assuming no earlier period is chosen) (sub-sub paragraph 5.17(1)(a)(i)(A));

OR
joins as a lost member (generally only applicable to Eligible Roll-over Funds) (sub-sub-paragraph 5.17(1)(a)(i)(B);

AND
(2)
90 days have elapsed (sub-paragraph 5.17(1)(b)(ii);

AND
(3)
the member remains a lost member (sub-paragraph 5.17(1)(b)(iii)).

(6) Application of sub-regulation 5.17(1) at an Annual Review

Upon performing the annual review of the fund, the member protection standards apply in relation to a member who: -


is a lost member at the end of the member reporting period (generally 30th June); and

AND
who remains a lost member as at the date the annual review is performed, when the interest is credited or debited and the administration fees are charged.

(7) Application of sub-regulation 5.17(1) to a Benefit Payment

(a) When a member has applied for payment of a benefit

When a member has made an application for payment of a benefit, they clearly are neither lost as at the end of the exit reporting period nor do they remain a lost member.

(b) When a lost member is transferred to an Eligible Roll-over Fund

When a member who is lost is transferred to an Eligible Roll-over Fund, they are clearly lost at the end of the exit reporting period and when the interest is credited \ debited to their benefit and the administration fees are charged.

(8) Conflict with sub-regulation 5.17(3)
Sub-regulation 5.17(3) states as follows: -

“(3) For the purposes of sub-regulation (2) [the operative provision] and subject to sub-regulations (4) and (5), a member reporting period is a relevant member reporting period if:

(a) in the case of a protected member:

(i) at the end of the period, and subject to any adjustment affecting the member’s benefits (net of any exit fee) made by the trustee in respect of the period, the member is a protected member; and

(ii) the period ends after 30 June 1995; or

(b) in the case of a lost member:

(i) if the member joins the fund as a lost member — the member is lost at any time in the member reporting period; or

(ii) in any other case, the period is:

(A) the first member reporting period beginning after the relevant time mentioned in subparagraph (1)(b)(i); or

(B) a subsequent member reporting period during a part of which the member remains a lost member” (emphasis added).

Sub-regulation 5.17(4) is relatively straightforward and states as follows: -

“(4) For the purposes of subregulation (2) and paragraph (3) (a), if a member reporting period begins before and ends after 1 July 1995, a trustee may treat only the part of that period beginning on 1 July 1995 as being a relevant member reporting period.”

Sub-regulation 5.17(5) states as follows: -

“(5) For the purposes of subregulation (2) and paragraph (3) (b), if a member ceases to be a lost member during a member reporting period, a trustee may treat only the part of that period ending when the member ceases to be a lost member as being a relevant member reporting period”.

(a) Member who joins the fund as a lost member

Sub-paragraph 5.17(3)(b)(i) appears to suggest that, in respect of a member who joined as a lost member, a reporting period is a relevant reporting period for the purposes of member protection if the member is lost at any time in the reporting period.

This is in direct conflict with sub-regulation 5.17(1) which states it, and therefore member protection, applies “if … the member … joins the fund as a lost member and … 90 days have elapsed  … and … the member remains a lost member.”

(b) Members other than those who join the fund as a lost member

Similarly, sub-paragraph 5.17(3)(b)(ii) appears to suggest that, in respect of a member other than one who joined as a lost member, a reporting period is a relevant reporting period for the purposes of member protection if the period is either

· the first reporting period after the “relevant time mentioned in subparagraph (1)(b)(i)” (which presumably, “if … the member is a lost member at the end of a member reporting period, or at an earlier time chosen by the trustee that is within that period”, means that the “relevant time” is as at the end of the reporting period in which the member became lost or the earlier time chosen by the trustee); or

· a subsequent reporting period during a part of which the member remains a lost member”

Again, this would appear to be in direct conflict with sub-regulation 5.17(1).  Sub –regulation 5.17(1) states that it, and therefore member protection, applies “if a member is a lost member at the end of the member reporting period (assuming no earlier period is chosen) and 90 days have elapsed and the member remains a lost member”.
This is further confused by the existence of sub-regulation 5.17(5) which states that “if a member ceases to be a lost member during a member reporting period, a trustee may treat only the part of that period ending when the member ceases to be a lost member as being a relevant member reporting period”.

Issue 1 - We seek APRA’s confirmation that the member protection standards apply in relation to a member only if that member: -

(1)
is a lost member at the end of the member reporting period

OR

joins as a lost member

AND
(2)
90 days have elapsed

AND
(3)
the member remains a lost member.

(9) Application of “apportionment of costs in a fair and equitable manner”, as per sub-reg 5.17(9), to “lost” members

(a) At Annual Review – the end of a Member Reporting Period

Upon performing the annual review of the fund, the member protection standards will apply to a member who is a lost member at the end of the member reporting period.

If at the annual review it is decided that the fund has been in a period of poor investment returns for the member reporting period, the trustee would be able to apply paragraph 5.17(9)(b).  Accordingly, as “each protected member and lost member of the fund [may be] charged no more than an amount equal to the investment return credited to the member's benefits, plus $10”, the members who are lost at review may be charged up to an additional $10.

(b) In a “Exit Reporting Period”

(i) When member has applied for payment of a benefit

When a member has made an application for payment of a benefit, they clearly are neither lost as at the end of the exit reporting period nor do they remain a lost member.

Accordingly, the exit reporting period is not a reporting period for the purposes of paragraph 5.17(1)(b) and, as such, the benefit of the member does not require protection with respect to the exit reporting period.

Of course, if the amount of the member’s account is less than $1000 then the member protection standards will apply by virtue of paragraph 5.17(1)(a) and paragraph 5.17(3)(a).

(ii) When a lost member is transferred to an Eligible Roll-over Fund

When a member who is lost is transferred to an Eligible Roll-over Fund, they are clearly lost at the end of the exit reporting period and when the interest is credited \ debited to their benefit and the administration fees are charged.

Accordingly, the exit reporting period will be a reporting period for the purposes of paragraph 5.17(1)(b) and, as such, the benefit of the member will require protection with respect to the exit reporting period.

If at the time of the payment of the benefit it has been decided that the fund is in a period of poor investment returns, the trustee would be able to apply paragraph 5.17(9)(b).  Accordingly, as “each protected member and lost member of the fund [may be] charged no more than an amount equal to the investment return credited to the member's benefits, plus $10”, each lost member may be charged up to an additional $10.

Issue 2 - We seek APRA’s confirmation that the above interpretations are correct.
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