






 

OUR REF: 651061 
YOUR REF: 
ENQ: Gaynor Love 
DIRECT LINE: (08) 9237 9608 

 
18 April 2008 
 
Senator Glenn Sterle 
Chairman 
Senate Rural and Regional Affairs and Transport Committee 
Parliament House 
CANBERRA ACT 2600 
 
Dear Senator Sterle 
 
On behalf of the CBH Group, I write to inform you of our strong support for the proposed Bulk 
Wheat Supply Chain Code of Conduct that has been put forward by GrainCorp Pty Ltd. 
 
As a co-operative that has invested close to $1 billion in bulk grain handling facilities in the past 10 
years on behalf our Western Australian grain grower shareholders, we hold a keen interest in 
ensuring that we have the ability to demonstrate our commitment to providing fair and reasonable 
access to bulk handling infrastructure in a proactive manner. 
 
The CBH Group therefore strongly supports the adoption of the proposed Bulk Wheat Supply 
Chain Code of Conduct over Section 20 in the proposed Wheat Export Marketing Act 2008 and we 
urge the Senate Rural and Regional Affairs and Transport Committee to give this due 
consideration.   
 
The Code of Conduct allays concerns of access restrictions without posing a regulatory burden on 
the commercial activities of the CBH Group.  I note that these concerns regarding access have to 
date been based on rumour and speculation and that the CBH Group’s behaviour in the supply 
chain has demonstrated its willingness to provide access to its infrastructure.  We are, after all, a 
volume dependent business.   
 
While Section 20 places requirement for an access undertaking in relation to port facilities, the 
Code of Conduct will ensure that all bulk grain terminal providers are bound to provide fair and 
reasonable access to both port and up-country facilities.  It provides bulk handlers with the ability 
to demonstrate the appropriate behaviour in the supply chain, rather than regulate behaviour 
before it has been demonstrated as necessary and appropriate.   
 
I trust that you will give the Bulk Wheat Supply Chain Code of Conduct due consideration as an 
alternative that delivers the desired outcome in terms of ensuring access to infrastructure without 
the need for burdensome regulation. I would be happy to discuss this matter further at any time. 
 
Yours faithfully 
For: Co-operative Bulk Handling Limited  
 
Neil Wandel 
Chairman 
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Bulk Wheat Supply Chain Code of Conduct 

 

1 Name of code 

This Code is the Bulk Wheat Supply Chain Code of Conduct. 

 

2 Term 

a) This Code will commence on [   ] and  subject to paragraph 2(b) will operate in relation 

to an Accredited Bulk Wheat Exporter for the period  that the Wheat Export Marketing 

Act 2008 (Cth) (“the Act”) requires the provision of access to Port Terminals as a 

condition of accreditation for bulk wheat exporters or their related bodies corporate who 

also provide Port Terminal Services.  

b) This Code will cease to apply to a Bulk Grain Facility Provider from the time that it 

ceases to be accredited under the Act.   

c) The term of this Code does not limit the term of any contract entered into by a Bulk 

Grain Facility Provider during the currency of this Code.  

 

3 Purpose of Code  

The purpose of this Code is to provide to Wheat Exports Australia (“WEA”), as the 

administrator of the wheat export accreditation scheme under the Act, a code of conduct which 

will: 

a) ensure non-discriminatory access to services by Bulk Grain Facility Providers at both 

up-country Grain Receival and Accumulation Sites, Port Terminals and Grain Haulage 

Services for all Accredited Bulk Wheat Exporters; 

b) commit Bulk Grain Facility Providers to publish Port Terminal charges and Port Terminal 

use terms and conditions; and 

c) provide a reasonable and equitable dispute resolution procedure for resolving disputes 

arising under this Code. 

 

4 Port Terminal Services  

4.1 Commitment to publish charges and terms and conditions 

a) Bulk Grain Facility Providers are to publish all maximum charges and standard-offer 

terms and conditions for services provided by each Port Terminal on their website.  

b) Bulk Grain Facility Providers commit to: 

i. publish updated maximum charges for services provided at Port Terminals on 

the provider’s website by no later than 31 August of each year to apply 

throughout the following 12 month period commencing on 1 September of the 

same year and ending on 31 August of the following year; and; 

ii. publish updated standard-offer terms and conditions for services provided at 

Port Terminals on the provider’s website by no later than 31 August of each year 

for the following 12 month period commencing on 1 September of the same year 

and ending on 31 August of the following year; 

c) The charges and terms and conditions may be varied from time to time by the provider 

in accordance with this Code. By mutual agreement, contractual arrangements may be 
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entered into with Accredited Bulk Wheat Exporters at lower charges or on different 

terms and conditions to those published. 

4.2 Commitment to non-discriminatory access 

a) Bulk Grain Facility Providers will commit to not unreasonably discriminate between 

different Accredited Bulk Wheat Exporters as to the prices and terms and conditions for 

services provided.  

b) Charges and terms and conditions can be different for: 

i. different commodities;  

ii. different volumes of commodities; 

iii. different periods of time during which access is required; 

iv. different levels of demand;  

v. different modes of receival or outturn; and  

vi. different credit risk of the access seeker or access user. 

c) Without limiting the above, discrimination as to charges and terms and conditions is not 

to be taken as unreasonable if the relative terms reasonably reflect normal commercial 

considerations, including: 

i. relative costs of providing access and services having regard to commodity type, 

grade and quantity: 

ii. the reasonable cost of providing quality related services reasonably required by 

the provider in respect of some Accredited Bulk Wheat Exporters, but not others, 

including security of grain integrity, testing of grain or grain classification; 

iii. available port capacity in terms of available grain segregations and tonnage and 

the need for the provider to handle and store commodities efficiently on behalf 

of itself and multiple Accredited Bulk Wheat Exporters; 

iv. protecting the port terminal provider against liability for events reasonably 

beyond the control of the provider, including industrial strikes, boycotts or 

blockades; 

v. ability to commingle grain and relative risk related to storing and handling 

different grain segregations and commodities for Accredited Bulk Wheat 

Exporters. 

 

5 Grain receival and Accumulation Sites 

5.1 Commitment to provide non-discriminatory access to Grain Receival and 

Accumulation Sites 

a) Bulk Grain Facility Providers commit to not unreasonably discriminate between different 

Accredited Bulk Wheat Exporters as to access to Grain Receival and Accumulation Sites. 

b) Access arrangements can be different for: 

i. different commodities;  

ii. different volumes of commodities; 

iii. different periods of time during which access is required; 

iv. different levels of demand;  

v. different modes of receival; and  

vi. different credit risk of the access seeker or access user. 
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c) Without limiting the above, discrimination as to access is not to be taken as 

unreasonable if the relative terms reasonably reflect normal commercial considerations, 

including: 

i. relative costs of providing access and services having regard to commodity type, 

grade and quantity: 

ii. the reasonable cost of providing quality related services reasonably required by 

the provider in respect of some Accredited Bulk Wheat Exporters, but not others, 

including security of grain integrity, testing of grain or grain classification; 

iii. available site capacity in terms of available grain segregations and tonnage and 

the need for the provider to handle and store commodities efficiently on behalf 

of itself and multiple Accredited Bulk Wheat Exporters; 

iv. protecting the site against liability for events reasonably beyond the control of 

the provider, including industrial strikes, boycotts or blockades; 

v. ability to commingle grain and relative risk related to storing and handling 

different grain segregations and commodities for Accredited Bulk Wheat 

Exporters. 

 

6 Grain haulage services  

6.1 Commitment to provide access to spare capacity 

To the extent that a Bulk Grain Facility Provider or a related body corporate has spare capacity 

to grain haulage services, that Bulk Grain Facility Provider will commit to: 

a) make that spare capacity available to Accredited Bulk Wheat Exporters, if and when, 

that capacity becomes available;  

b) provide notice in writing, as soon as practicable, to Accredited Bulk Wheat Exporters of 

the available capacity; and  

c) provide the available spare capacity to Accredited Bulk Wheat Exporters on a non 

discriminatory basis, subject to clause 4.2 (c). 

 

7 Dispute resolution  

7.1 Commitment to a binding dispute resolution process  

In the event of a dispute between a Bulk Grain Facility Provider and an Accredited Bulk Wheat 

Exporter over the charges or terms and conditions to Bulk Grain Facilities the following dispute 

resolution process will apply and be followed by the Bulk Grain Facility Provider and the 

Accredited Bulk Wheat Exporter: 

a) the parties are obliged to notify WEA within 7 days of any dispute that is referred to 

dispute resolution under paragraph 7.1(c);  

b) the parties are obliged to negotiate in good faith and will endeavour to resolve any 

dispute concerning access to the bulk grain terminal between themselves, including 

where necessary escalating the dispute for negotiation between both parties’ Chief 

Executives;  

c) if the parties cannot resolve the dispute themselves within 30 days of one party giving 

notice of the dispute (with particulars sufficient to identify the issue or issues in 

dispute) to the other they will immediately: 

i. appoint within the following 15 day period an arbitrator to determine the 

dispute; or  

ii. if the parties are unable to agree upon an arbitrator, notify WEA of the failure to 

agree on an arbitrator following which the WEA will, following consultation with 
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the parties, appoint a suitably qualified independent arbitrator in the 

State/Territory where the Bulk Grain Facility is located. 

d) Any arbitration will be conducted in the relevant state in accordance with the 

Commercial Arbitration Act of that jurisdiction except that: 

i. the arbitrator must observe the rules of natural justice but is not required to 

observe the rules of evidence; 

ii. a party may have legal representation;  

iii. the arbitrator must apportion costs of the arbitration and each party’s costs of and 

incidental to the arbitration as the arbitrator sees fit; and  

iv. the dispute resolution process shall be completed as soon as practicable, and if 

possible within no longer than 20 business days. 

e) The decision of the arbitrator is final and binding on all parties.  

f) During any dispute resolution process, the pre-dispute status quo will continue.  

Accordingly: 

i. each party will comply with its obligations under this Code; and 

ii. the fact that a party ceases to do anything in dispute will not be taken to be an 

admission by that party that it had breached, or had been in breach of this 

Code. 

 

8 Variation of the Code 

a) This Code cannot be varied without the consent of WEA or affected Bulk Grain Facility 

Providers.  

b) If a Bulk Grain Facility Provider requests a variation to the Code, WEA must consider 

that variation within a reasonable time and provide reasons if it does not consent to the 

variation. 

c) In considering a request to vary the Code, WEA must consult with Accredited Bulk 

Wheat Exporters and Bulk Grain Facility Providers and have regard to the following 

criteria:  

i. the purpose of the Code;  

ii. the legitimate business interests of Bulk Grain Facility Providers;  

iii. the material impact any variations to the Code may have on the business 

interests of Bulk Grain Facility Providers; and  

iv. the operational and technical requirements of Bulk Grain Facilities.  

d) WEA must conduct a review of the Code on the fifth anniversary of its commencement 

and every five years thereafter.  

 

9 Definitions 

Accredited Bulk Wheat Exporter means a company that is accredited under the 

Wheat Export Marketing Act 2008 (Cth). 

Bulk Grain Facilities means facilities that include Port Terminals or Grain Receival and 

Accumulation Sites.  

Bulk Grain Facility Provider means a person or company which operates, manages 

or provides access to Bulk Grain Facilities. 
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Grain Haulage Services means a service provided to transport grain from a grain 

receival site to a port terminal via the track network by the use of rolling stock.  

Grain Receival and Accumulation Sites means an up-country receival facility where 

grain is accumulated and stored before transport to a port terminal.  

Port Terminal means a ship loader that is  

a) at a port; and  

b) capable of handling wheat in bulk;  

and includes any of the following facilities:  

c) an intake receival facility; 

d) a grain storage facility; 

e) a weighing facility; or 

f) a shipping belt.  

Port Terminal Service means a service (within the meaning of Part IIIA of the Trade 

Practices Act 1974 (Cth)) provided by means of a port terminal facility and includes the 

use of a port terminal.  

 




