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AGEA Submission to the Inquiry by the Committee on the Wheat Marketing Amendment Bill 2002

Dear Andrew,

Thank you for the opportunity to provide the following submission from the Australian Grain Exporters Association to the Committee’s inquiry and requirement for it to report by 20 March 2003. 

The significance of the Inquiry

The inquiry is conducted at a time of considerable disillusionment and controversy within the Australian grains industry. This is related to the unsatisfactory practical experience of many in the grains industry with the present arrangements. It is also related to the fact that numerous professional studies
 have in recent years identified significant cost to grain producers, others in the wider industry, rural communities and the national economy, from the continuation of wheat export monopoly arrangements. Notwithstanding these findings, as well as contrary advice from its own review committee, the government has chosen to continue with present arrangements well into the foreseeable future.

At the heart of the cost impediments associated with the single desk operations are stifling effects which arise from the absence of free and open market competition. These are most acutely felt in the constraints placed on innovation and entrepreneurship, and the absence of choice to growers over options for marketing their product.

Many recommendations have been made to overcome the above shortcomings in particular following recent comprehensive analysis of the grains industry value chain, including by Kronos and Accenture. These recommendations highlight the scope for competitive tendering at various points along the supply chain including storage and handling, transport, finance, chartering and international marketing. 

In this context the inquiry assumes great significance from the fact that the Wheat Export Authority (WEA) is the responsible body for over sighting the use of the single desk monopoly powers and for regulating related matters to ensure the industry and the nation do not suffer from their inappropriate use. As such it is imperative for the WEA to have the authority, structure and capabilities to enable it to perform these tasks appropriately. It must also be sufficiently disinterested as well as at arms length and transparent in the administration of its functions, so that it can provide sound and impartial advice to government and the industry. 

The clear belief from many in the industry is that the WEA does not meet these requirements at the necessary standards of performance in these areas. 

To compound this less than satisfactory situation, the decisions taken by the WEA are not subject to appeal, except through the Administrative Decision Judicial Review in relation to judicial issues. 

The matters to be addressed 

The amendment in question is concerned with the provision of a funding mechanism for the wheat industry to meet the operational costs of the WEA, minor changes to the WMA to improve the operational efficiency of the WEA, and to clarify the objective of its export control functions.

The three reasons cited by the Selection of Bills Committee for the reference of the bill to the Committee for examination are:

1. Sections of the Australian Grain Industry do not support the proposed levy.

2. There is concern about the performance of the WEA – the body to be funded by the levy.

3. There is also concern about the capacity of the WEA to properly review the Single Desk Marketing arrangements and the timing of that review.

Comments on the matters raised by the Bills Selection Committee

With respect to the Issues raised by the Committee in its advice to the AGEA, we make the following comments: 

1. Sections of the Australian Grain Industry do not support the proposed levy.

The underlying principle

On the proposal for cost recovery from industry to fund WEA operations, it is worthwhile noting the time-honoured principle in such matters is that beneficiaries should pay. 

Reasons for opposition by industry members

It is therefore important that the Committee has raised the issue that many grain producers and others in the industry do not support the levy. The direct explanation for this is that they do not support the underlying arrangements for the operation of the single desk monopoly, and are not satisfied with the operating framework and performance of the WEA.

Government as the beneficiaries should meet the costs

The main beneficiaries of the WEA processes are clearly the Minister and government who are responsible for the decisions to introduce the present arrangements despite strong, informed and objective advice to the contrary. They are also the recipients of the WEA reports, which they choose not to table in the Parliament that created the WEA, nor to make them available to the industry, which is subject to WEA administrative decisions. 

It would be quite inappropriate to now saddle the costs for WEA operations on those members of the industry who initially opposed the establishment and administrative arrangements for the Authority and who drew attention to and suffered from its significant shortcomings.

Given these circumstances it would be appropriate for future WEA expenditures to be met from Commonwealth appropriations until such time as WEA shortcomings are fully and properly addressed. 

The need for openness including the right to appeal WEA decisions

It remains however a matter of concern that members of the grains industry have such strong feelings of dissatisfaction with the operation of present industry arrangements and feel that they have been disenfranchised from the decision-making processes which directly affect their livelihoods. This is tacitly acknowledged by AWB Limited (AWBL) in the recent announcement of their intention to hire a grower ombudsman to address grower complaints - but not those of other participants within the industry.

This proposal, which will further add to the cost burden on growers and other sections of the industry in their funding of present industry structures is another measure to an attempt to ‘paper over the cracks’ rather than address the fundamental causes of the problems.

Directly related to this is the lack of a right to appeal WEA decisions. We believe that it is totally inappropriate that the decisions taken by a body, which has the responsibility for oversighting and reporting on the operations of an export monopoly, are not open to appeal. At the moment WEA have set guidelines to their decision-making but we believe this is both inadequate and inappropriate given the lack of arms length and transparent processes.

It is our firm conviction that this must be rectified. In our view the criteria to be applied in determining or denying consent to the export of wheat should be set by Parliament and any decision by the WEA denying consent, or setting conditions to any consent, should be subject to appeal to the Administrative Appeals Tribunal. 

Summary of views on cost recovery

In short, our strongly held conviction is that if WEA is to be funded by means of cost recovery from the grains industry then it must be a robust, independent and appropriately resourced organisation. 

Substantial changes to present arrangements beyond the ‘minor changes’ included in the Bill would therefore be essential before the introduction of any program of cost recovery. This would be necessary to enable industry members to be assured that they would derive added value from the systems underpinning the export monopoly commensurate with their cost.

2. There is concern about the performance of the WEA – the body to be funded by the levy.

Unusual administrative arrangements for WEA

The WEA administrative arrangements establish it on a most unusual basis. They require it as a new, small statutory body to ‘control the export of wheat from Australia’ where the major part of those exports are under the control of the subsidiary of a large publicly listed corporation (AWB (I), which administers a monopoly conferred under Section 57 of the Wheat Marketing Act (WMA) which Act specifically excludes WEA from any degree of control over that proportion of exports. This means the WEA is not in reality in a position ‘to control the export of wheat’ but that it is in a position where it must in practice defer to AWB International (I) over all bulk shipments of wheat and in relation to other shipments of wheat as well as for information and advice. 

In such circumstances it is highly desirable that a number of safeguards be in place, namely that:

· The processes involved with WEA operations be fully transparent and at arms length from the exporting authority;

· The Authority have a clear statement of objectives to guide its deliberations;

· It has the resources and capabilities to enable it to effectively perform its functions; and

· The decisions of the Authority are open to scrutiny.

Transparent and arms length processes

Because of the nature of the administrative arrangements governing its operations, the WEA is in a close relationship with AWB (I) based on inequality, dependence and compliance. Most unusually AWB (I), which nominally is the subject of the regulatory process, is in practice the senior partner that drives the relationship, over WEA, which is nominally the regulator. 

The result of this situation is that given the way the WMA is constructed and the dependency relationship between WEA and AWB (I), WEA is not able to do the job that Parliament created it for - that is to administer a system of monopoly property rights bestowed by that Parliament. This is untenable and unacceptable, particularly in the context of the current Amendment Bill, which seeks to recover costs to fund the inadequately constituted WEA and to make by admission ‘minor changes to the WMA’ over WEA operations. It is obvious that substantive and integrity based changes are necessary. 

As a minimum the WEA needs to be able to independently assess applications for container and bulk exports, the AWB (I) consultation for container and consent requirement for bulk exports should be removed, and WEA must be given powers to access the information it needs from AWB to perform its functions. 

A clear statement of objectives for WEA

With regard to the objectives for WEA, its stated functions are to control the export of wheat, to monitor the performance of AWB (I) in relation to the export of wheat, and to examine and report on the benefits to growers that result from that performance. 

This statement lacks clarity and is complicated by the unequal and dependent relationship WEA has with AWB (I).  Additionally, the requirement to report on the benefits to growers is a partial requirement in that it does not set standards for performance, does not identify costs, and focuses on growers rather than all major stakeholders. 

We support the development of a clear statement of objectives to serve as an on-going yardstick for performance and as a basis for the upcoming review. It would also ensure that the directors and managers who are governed by the legislation have a clear and unambiguous understanding about the charter and achievements they should be working to and be accountable over. Such a statement would be of value in communicating to stakeholders about what the WEA is in place to do and the ways it will impact on their activities. 

As an indication, a statement of objectives might include reference to the powers under the Act being used to maximise the benefits to wheat growers, other grains industry stakeholders, and the wider community from the export marketing of Australian wheat.

Resources and capabilities for WEA to be able to effectively perform its functions

Serious concerns have been raised within the industry and indeed by the Committee about the adequacy of the WEA resources and capabilities relative to the requirements to enable it to effectively perform its functions. 

The appearance of WEA officers before the Senate Estimates Committee hearings of 20 November 2002, as reported in Hansard, added to those concerns. A pertinent example of insufficient progress is the critical work involved in properly analysing and reporting on information on AWB activities. The WEA in fact acknowledged in its 2002 report to growers that it had significant limitations to its capabilities for monitoring and analysing industry performance data. 

Another relevant example is the need to process export applications more effectively. The current three-month advance application in this case is unacceptable. 

Grains industry members can also cite practical examples where the inadequate and bureaucratic nature of WEA processes and the closely entwined nexus between WEA and AWB (I) have led to the loss of business by Australian grain trading companies to those of competitor nations. 

Our members and others in the industry accept that WEA is nominally required to execute a very important and demanding Charter. We are however firm in our conviction that if it is to continue in that role it should be equipped to do the job fully and well. This requires action by the government to address the WEA resource requirements. 

A suitable starting point would be to enhance the capacities and capabilities of WEA through an upgraded priority for development of a strong group of audit specialists to be engaged in a continuous and exacting scrutiny of AWB (I) and market activities. This could be accompanied by additional key performance indicators (KPIs) to add to benchmarks for the performance of WEA in undertaking its monitoring and review tasks. 

In addition to providing additional focus for WEA management and directors these added KPIs would provide WEA with a stronger program statement for communication to industry to give them an assurance of due process. Involvement of the office of the Auditor General in the scoping of the audit capability would be of additional value.

There is also the related question of the membership, consultation and accountability processes and culture of the WEA. At the moment the WEA has a bias in its membership and is hampered by the extent of the consultation and accountability processes required of it to the GCA and AWB (I). 

While this situation has recently been significantly improved by the addition of Mr Tim Besley AM as a director of WEA, it is recommended that the Act be amended to change the membership of the WEA so that in future it comprises a high calibre and independent Chair and an independent, expertise based membership, including for example, high level commercial business, international marketing, legal and economic skills. It would be of extra benefit if an appropriately constituted selection committee were formed to seek out candidates with the necessary skills and expertise and to propose them for consideration for appointment as directors.

As to the culture of the WEA, there is evidence (including in the examples cited above) that in certain instances, it has operated in a bureaucratic manner leading to it to stifle, rather than facilitate, effective wheat exporting. This needs to be changed. The changes to the WEA processes and the level of resources and skills it has available to it, as suggested by the Committee, and the changes recommended above, should assist in this process.

WEA decisions should be open to appeal

On the matter of scrutiny of decisions by WEA there are clear anomalies in present arrangements in that well accepted public practice would clearly require that decisions taken by a body, which has the responsibility for oversighting and reporting on the operations of an export monopoly, should be open to appeal. 

We believe that this should be rectified in two ways. First the criteria to be applied in determining or denying consent to the export of wheat should be set by Parliament. Additionally any decision by the WEA denying consent, or setting conditions to any consent, should be subject to appeal to the Administrative Appeals Tribunal. 

On the change in WEA powers and functions to make it a more effective and robust body, which serves the needs of the grains industry, we propose the following:

· Removal of the requirements for WEA to consult with AWB (I) on the export of wheat in bags and containers;

· Removal of the requirement for AWB (I) consent on bulk exports;

· Implementation of the 2000 NCP Review findings in relation to exports;

· Powers to WEA to enable it to access information from AWB (I); and 

· Extension of present reporting requirements by WEA to the Minister and GCA to include Parliament, growers and other stakeholders on an equivalent basis. 

3. There is also concern about the capacity of the WEA to properly review the Single Desk Marketing arrangements and the timing of that review.

Critical importance of the review 

As indicated throughout this submission there are very substantial issues to be addressed in ensuring that the administrative arrangements for the monopoly export arrangements for wheat work in a way that enhances the interests of growers, the overall grain industry and those of the rural and wider community.  The 2004 review will therefore be of the utmost importance to ensuring the future viability of the Australian grain industry and its contribution to rural communities and the nation. 

Is WEA appropriate to conduct the review?

Serious concerns, including by the Committee, have been raised about the administrative arrangements, capabilities and capacities of the WEA. These concerns have particularly focused on the need for fully transparent, arms length and objective processes to be involved with the administration of a publicly bestowed system of monopoly rights.

In such circumstances the appropriateness for the WEA to conduct the 2004 review over the administrative performance of the wheat single desk arrangements is open to question given that they are both the custodian of the control regime and closely entwined with the day-to-day activities of the monopoly operator. Because the review needs to be thorough and wide-ranging in its coverage of the issues and professionally conducted in a disinterested manner we believe that the review should be conducted by another party. 

Of the available options we believe that the Productivity Commission would be totally suitable for this task. Alternatively it should be commissioned to an independent and suitably qualified consultant on the basis of a competitive tender.

Timing of the review and the priority for a quality outcome 

As to the timing of the review we believe that it must be undertaken expeditiously but our prime emphasis is upon ensuring that it is conducted in a serious, comprehensive and meaningful manner. There are clearly a number of substantial issues about the most appropriate arrangements for ensuring that the industry is allowed to perform to its optimum capacity. Given the extent and significance of these issues it is important that they be seriously and objectively addressed. 

The present arrangements have also been in place since 1999 and there have been many changes to the industry and international environment. Included among these are the extent of consolidation within the domestic industry and the commencement of negotiations about a free trade agreement with the USA.  Additionally, a number of issues were left unresolved by the national competition policy review and this has impacted on the focus and level of cohesion within the industry.

In the event that it not be agreed to bring the review forward given the gravity of the review we believe that immediate attention should be given to preparations for it. In addition to determining the party to conduct the review it would be appropriate for its terms of reference and scope to be quickly settled and for actions to identify and develop databases and other requirements for its satisfactory conduct to be initiated.

Scope of the review

With regard to the scope for the review it is of utmost importance that it objectively and comprehensively examine the performance of the industry against international best practice standards and that it include national competition policy matters and an examination of the commercial relationship between AWB (I) and AWB (L). 

Matters for specific examination in this process should include:

· A full appraisal of activities since the 2000 review in light of the findings of that review;

· The findings of the Kronos and Accenture reports particularly in relation to the conflicts of interest involved in the commercial relationship between AWB (I) and AWB (L);

· And the implications of these matters for the way AWB (I) has managed single desk operations.

To do otherwise would short change the grains industry and the Nation.

Yours sincerely

� Including by Kronos (2002), Accenture (2002) and the Joint Industry Submission Group (2000).
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