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EXECUTIVE SUMMARY

· AWB (international) Limited (AWB(I)) welcomes the opportunity to comment on the Australian Senate Rural and Regional Affairs Legislation Committee inquiry into the proposed amendments contained in the Wheat Marketing Act Amendment Bill 2002.

· AWB(I) notes the primary purpose of the legislation is to provide a funding mechanism to allow the collection of grower levies to support the operations of the Wheat Export Authority (WEA), and therefore believes the inquiry discussions should be generally limited to the appropriateness of the funding mechanism. 

· AWB(I) notes the quantum of the levy will be later set by regulations under the Primary Industries (Customs) Charges Act 1999, and the Senate then has adequate processes available at that time to support or reject the amounts proposed on the basis of the requirements of the Wheat Export Authority. 

· AWB(I) notes the Wheat Marketing Act 1989 provides for the Wheat Export Authority to undertake a review of the performance of AWB(I) and provide a report next year, and this is the appropriate avenue for the consideration of performance issues. 

· AWB(I) supports the passage of the legislation in its current form.

· AWB(I) also supports the inclusion of an “objective” statement intended to clarify the role of the WEA in complementing “any objective of AWBI to maximise net returns to growers selling wheat for inclusion in its pools”.
· AWB(I) notes that service companies (predominantly bulk handling companies) are now forging alliances with multinational grain trading companies and this is creating significant conflicts of interest for them in their approach to AWB and the single desk.
Purpose of the Bill

On 12 December 2002 the Federal Government introduced into the House of Representatives the Wheat Marketing Amendment Bill 2002.  The purpose of this Bill primarily is to allow for the continued funding of the Wheat Export Authority (WEA) beyond 2004. The Bill seeks to raise this funding through:

· a charge on all wheat exports (including pool exports and exports under licence); and

· an additional fee for consent applications to the WEA.

The export charge will require new regulations under the Primary Industries (Customs) Charges Act 1999 and is expected to be between 12 and 15 cents per tonne.

In addition to the provision of the export charge, the bill also makes other minor changes to the Wheat Marketing Act to improve the operational efficiency of the WEA and to clarify the objective of its export control functions.  This includes:

· provisions to allow the WEA Board to delegate its functions to the Chief Executive Officer;

· simplification of the process to make minor variations to export consents; and

· strengthening of the WEA’s powers to monitor compliance by exporters of wheat under consents.

It also provides for the inclusion of an “objective” statement intended to clarify the role of the WEA in complementing “any objective of AWBI to maximise net returns to growers selling wheat for inclusion in its pools”.

AWB’s position

AWB (International) Limited strongly supports the objectives and structure of this Act and believes that its scope, and hence scope of the Committee inquiry, should be limited to dealing with the issue of the mechanism of the levy collection and supporting the Minister’s requirement to introduce a simple statement which clarifies the role of the WEA in complementing AWB (I)’s objective of maximizing net Pool Returns.  

Any other issues raised which do not relate directly to these objectives should be dealt with independently of this inquiry.

AWB background

AWB is Australia’s largest national grain marketing organisation and is one of the world’s major wheat management and marketing companies.  It is involved in the management and marketing of wheat (for which it is the nation’s exclusive bulk exporter) as well as other grains including barley, sorghum, oilseeds and pulses.  Outside of grain marketing, AWB is also involved in a number of other areas of the grains industry including the provision of financial and risk management products for growers and the operation of several grain storage and handling sites.

AWB is a grower controlled, publicly listed company which was formed by the privatisation of the government authority, the Australian Wheat Board.  The Australian Wheat Board was established in 1939 as a statutory marketing authority to export Australian wheat.

In response to industry and market pressures, in April 1996, at the annual Grains Week conference, the wheat industry, through the Grains Council of Australia (GCA) decided that the Australian Wheat Board should move from a statutory controlled and governed environment to a more commercially orientated status.  Accordingly, a working group, comprising representatives from the GCA, the Australian Wheat Board and the then Department of Primary Industries and Energy (DPIE) was set up to consider the most appropriate structure for a privatised AWB ‘group’.

In May 1996, the Working Group appointed independent financial and legal advisers (Bankers Trust Corporate Finance and Mallesons Stephen Jaques) to develop a detailed information package to be presented to the Minister for Primary Industries and Energy on the recommended structure for the privatised group.

The Working Group’s recommendation to the Minister included:

· Retention of single desk marketing arrangements for wheat;

· Grower control and ownership;

· An adequate capital base to fund a high level of advance payments to growers;

· A structure that would enable commercial flexibility and accurate domestic and export signals; and

· Self determination.

In accordance with these recommendations, in 1998 the business activities of the Australian Wheat Board were corporatised and transferred to a new corporation, AWB Limited, and a number of subsidiaries.  

In 1999, the new company, AWB Limited, was privatised and Australia’s 40,000 wheat growers became the new shareholders based on the equity they had contributed to the capital base of the new company over the preceding decade.  In August 2001, AWB listed on the Australian Stock Exchange.  AWB now has a market capitalisation of approximately $1.2 billion.  Despite this public listing of AWB Limited’s equity shares (B class shares) of the stock exchange, almost 85% of AWB Limited’s share base remains in the hands of growers.


Under the Wheat Marketing Act the authority to export bulk shipments of wheat from Australia is delegated by the federal government, through the Wheat Export Authority, to AWBI.  This authority to be the sole exporter of Australian wheat is commonly referred to as the single desk.

AWB’s corporate structure and constitution binds AWB to act in a manner that maximises returns to growers who deliver to the National Pool.  Article 2.3 of AWB Limited’s Constitution stipulates the primary objective of the company as:

“in relation to wheat growers who sell pool return wheat to the company or its subsidiaries, to maximise their net returns from the pools by securing, developing and maintaining markets for wheat and wheat products and by minimising costs as far as practicable”

Thus, for AWB(I) to act in accordance with its constitution, it must export its wheat in a manner which maximises the net returns to Australian growers who have delivered to the National Pool and it must actively use it position as the single desk operator to reduce costs faced by growers.  

This requirement is unique in the Australian grains industry and is to be contrasted with other players in the industry (bulk handlers and traders) which are required to act only in the interests of shareholders.

Legislative Structure and Intent
The Wheat Marketing Act 1989 was amended in 1998 to transfer wheat marketing and financing from the former statutory Australian Wheat Board to the grower owned AWB Limited.  Through this process, the long title of the Act was amended to read Wheat Export Act 1989  “to reflect the limitations of the legislation to export control rather than wheat marketing” (Wheat Marketing Legislation Amendment Bill 1998 Explanatory Memorandum).  
The Wheat Marketing Legislation Amendment Act 1998 clearly indicated that AWB(I), as nominated company B, would be the custodian of the Single Desk marketing arrangements.  This Act’s Second Reading Speech states that, “to give growers the certainty that they have been asking for, the bill also provides that the new grower company pool subsidiary, called company B have an automatic right to export wheat”.   

This was recognition of the fact that AWB(I) had the commercial and marketing expertise gained as the Australian Wheat Board to successfully carry out the export of Australia’s wheat crop and its Constitution and structure was sufficiently rigorous to ensure that, in undertaking this role, benefits were returned to growers who delivered to the National Pool and their returns were maximised.

Export Consents
In drafting sections 57 (3A) & (3B) of the Wheat Marketing Act 1989 the Government also recognised that to ensure the integrity of the Single Desk was maintained, that AWB(I) would need to have significant input into the consideration by the WEA of export consents.

Container and/or bagged consents

Whilst the final decision on whether to issue a container and/or bagged export consent rests with the WEA, the legislation specifically directs the WEA to seek AWB(I)’s prior written approval before consenting to bulk permits.

This further reinforces the government’s intentions and highlights AWB(I)’s marketing expertise as critical to ensuring that the integrity of the Single Desk is not undermined through the issuance of such permits.

AWB(I), as part of the AWB Group, has 60 years of history and experience in undertaking the role of exporter of the Australian wheat crop.  Over this time AWB(I) has built up a comprehensive knowledge of the global wheat market and formulated extensive marketing strategies to carry out its functions as well as having developed comprehensive risk management, pricing, trade flow, research and development and supply chain expertise.  This is all integral to protecting the interests of the National Pool and maximising returns.

The authority to implement these strategies and utilise this knowledge and experience from paddock through to end-user is an integral part of the Single Desk system of marketing.  In turn, the success of these strategies is dependent on the assurance that AWB(I) can maintain its competitive position in export markets as the sole supplier of Australian wheat in bulk.  

Bulk export consents

In contrast to how container and bagged export consents are dealt with under the legislation, for bulk export consents the WEA is prevented from issuing a consent with out the prior approval in writing of AWB(I). 

Paragraph 98 of the Explanatory Memorandum to the Wheat Marketing Amendment Bill 1998 specifically states that:

“this requirement supports the automatic right given by the Bill to Company B to export wheat and reflects the importance of bulk exports in the overall marketing arrangements”.

Bulk permits, unless issued under very strict circumstances with an in depth and comprehensive understanding of the market place and the impact a permit would have, will seriously jeopardise AWB(I)’s control over the advantages that the Single Desk provides to growers.  Given the fact that bulk permits have the capacity to compete directly with AWB(I)’s shipping strategy, export program and customer base they have the potential to negatively impact on AWB(I)’s ability to maximise returns to growers who deliver to the National Pool.

The significant potential impact of bulk export consents was clearly recognised by the government and industry representatives through the deliberate adoption in the Wheat Marketing Act 1989 of very clear lines of responsibility for the issuing of such permits.

We would submit that the current arrangements contained in the WMA adequately reflect the fact that significant marketing information and knowledge needs to be the overriding factor in the consideration of bulk permit consents and that these arrangements both support the integrity of Single Desk marketing and work to maximise the returns to growers who deliver to the National Pool.  Given the fact that AWB(I) has had over 60 years of experience in the export of bulk wheat from Australia, it is the party best able to determine whether the issuance of a bulk permit would jeopardise pool returns to growers.  It is vital for the protection of growers’ interests that AWB(I) maintain its veto rights in respect to bulk consents

Industry Dynamics

Over the past decade the Australian grains industry has been characterised by extensive restructuring and rationalisation.  Prior to this the industry was predominantly government owned and run with the marketing, storage and handling and transport infrastructure all under statutory control, both in terms of its operation and scope of influence.

However, this Government dominated environment has slowly been broken down with the marketing organisations and bulk handlers, and finally transport providers, making the transition from statutory authorities to privatised and, in some instances, publicly listed companies.

As this has occurred we have witnessed the blurring of the traditional demarcation lines between these players with bulk handlers moving into grain marketing and transport while marketers have entered the storage, handling and transport sectors.  With regard to the latter, this has a significant impact on the dynamics of the industry injecting competition into a sector predominantly dominated by state based monopoly service providers and has resulted in significant efficiency gains and cost savings.

This period has also been accompanied by substantial consolidation and has witnessed the forming of new alliances.  This is significant because it has introduced new players to the market and redefined industry relationships.

Service companies (predominantly bulk handling companies) which have previously been strong supporters of single desk marketing are now forging alliances with multinational grain trading companies.  These same multinational grain traders have long held views on the need to de-regulate the export market and a significant vested interest in seeing either the abolition, or dilution of, the current system of wheat marketing in Australia.

For example, Cargill has recently announced a strategic alliance with GrainCorp in the purchase of Allied Flour Mills.  Similarly, ConAgra, another large US multinational grain trader, has a joint venture agreement with GrainCo to run that company’s marketing and trading operations.  This consolidation looks set to continue with the recently announced merger talks between GrainCorp and GrainCo.  This is creating significant conflicts of interest for these Australian companies in their approach to AWB and the single desk as they look to what is in their, and their JV company’s long term commercial interest.

Role of the WEA

Under Section 5 of the of the Wheat Marketing Act 1989 the Wheat Export Authority (WEA) is vested with the following functions:

a) To control the export of wheat from Australia; and

b) To monitor nominated company B’s performance in relation to the export of wheat and examine and report on the benefits to growers that result form that performance.

The Government’s very clear objective when it privatised the then Australian Wheat Board was to ensure that the single desk was held in a separate, wholly owned subsidiary of AWB Limited with Constitutional obligations to maximise net Pool returns.

As was recognised at the time by the industry and the Government, it would not be possible to allow the WEA day-to-day control over the export of all Australian wheat as the WEA would effectively need to have responsibility for sale and marketing of Australian wheat in the export market or, at the very least, expert knowledge and considerable resources to actually judge the commercial “soundness” of particular traders or sales.  This is clearly impractical and would result in the establishment of a large, expensive Statutory Authority of a nature similar to the old Australian Wheat Board which the Government sought to do away with in the privatisation process.

However, this does not mean that the WEA is unable to carry out its statutory function “to control the export of wheat from Australia”.  

The Government’s clear intention in the legislation was for the WEA to “control the export of wheat” and to do so through the consent arrangements and its role in monitoring and reporting on AWB(I)’s performance in managing the single desk.

Relationship with the WEA

Since its inception in 1999 the WEA has taken a strong regulatory approach towards its legislative responsibilities of consent administration and the monitoring and reporting on the performance of AWBI in managing the single desk and the benefits that accrue to growers as a result of this performance.

The WEA has, in consultation with AWB(I), the Grains Council of Australia and industry representatives developed a comprehensive and rigorous performance monitoring framework for conducting its performance reports on AWB(I)’s management of the single desk.  Similarly the WEA developed and implemented a revised export consent system designed to streamline administration and better align export consents issued with actual export volumes.

AWB(I) has endeavoured to provide WEA with all information requested in a timely manner and has worked closely with the regulator to assist in undertaking its regulatory duties.  As the WEA will ultimately recommend to the Minister whether AWB(I) is performing in its management of the single desk, it is simply not in the interests of AWB(I) to not comply with requests for information or to obstruct their investigations in anyway.  Moreover AWB(I) has endeavoured to work with WEA, committing significant time and resources to ensure the WEA has a comprehensive understanding of the industry.

AWB(I) has also been responsive to any criticisms made by the WEA in their reports to date on the its operation and has initiated a number of operational changes to satisfy the WEA’s particular concern or suggested improvement.

This has included the development of a Wheat Industry Benchmark (WIB) to measure the performance of the National Pool; the development of a Performance Based Remuneration Model; a Commercial Review of the Services Agreement by AWB(I) and AWBL; the establishment of an Incorporated Compliance Committee comprised of independent legal advisers and AWBI directors; and provision of additional international marketing advice.

AWB(I) is satisfied that the WEA is carrying out its role as regulator, effectively and efficiently and, in doing so, is meeting its mandate as outlined in the legislation.  The purpose of this bill is to ensure that they can continue to do this with adequate funding and resourcing.  To vary existing powers will only create further uncertainty when WEA have only recently revised the monitoring system and export consent system and no doubt result in additional cost and uncertainty to growers.

Who is actually impacted by the funding

With regard to the impact of this Bill, it is extremely important that the Committee have regard to which parties will be impacted upon by the establishment of an export levy and, accordingly take full account of these views.

The Bill proposes to fund the WEA via an 11c to 15c a tonne charge on all wheat exports.  In essence this means a charge on exports undertaken by AWB(I) as the single desk operator and on exports conducted under licence from the WEA.

The actual tonnes exported for the 2001/02 marketing season (1 October 2001 to 30 September 2002) were as follows:

AWB(I) exports:

16,013,051mt

exports under licence:
147,019mt

On the basis of a 15c levy on exports, the total annual funding for the WEA in this year would have been $2,401,957 which would have been split accordingly:

AWB(I) exports:

$2,379,905

exports under licence:
$22,052

This means that AWB(I), and the growers who delivered to the National Pool, would have funded in excess of 99% of the total cost of running the WEA.  

From these statistics it is clear the overwhelming impact of this legislation will fall on AWB(I) and the growers it and the GCA represents.  Therefore AWB believes it is important the Senate committee ascribes appropriate weight to the views of these organisations in assessing the bill before it. 
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Sarah Scales

General Manager – National Pool

AWB (International) Limited
For further information regarding the contents of this submission, please contact Mr Darryl Hockey, General Manager, Public Affairs on 03 9209 2555.
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