From: Doug Edwards <dougwds@bigpond.net.au> 

Date: Thu Oct 24, 2002 5:56:10 AM Australia/Brisbane 

To: seniorclerk.committees.sen@aph.gov.au 

Subject: TSI Bill 

Good Morning 

I understand the above Bill has been referred to a Senate Committee but have not been able directly to access and address for a submission, nor any guideline as to whether this is in a reasonable timeframe. However, if it is proper, I would be grateful if the following could be put before that Committee. It is an edited excerpt from my contribution to a discussion commenced when Mr Kym Bills placed information on the Bill on an aviation safety internet discussion Forum. (IE, it is not a verbatim copy of the submission I first placed on the safety forum.) In regard to Mr Bill's email, I made the following comments, in two separate emails (edited for relevance): 

I wish to make some comments on issues raised on this Forum. They are uniquely my "take" on certain matters and not in any way related to the Aviation Safety Foundation Australia (ASFA) interest. ASFA might comment of safety issues, but it would cross a boundary set out in its charter if it ventured into political commentary. (I would not even have read the legislation but for this debate, so once again, it has served our community well, notwithstanding variety of views.) However, I have been addressed via this medium, and wish to respond to that email. 

Once more I stress these are my personal perceptions, as a private citizen. The safety relevance is this: It seems to me that, again and again we see in aircraft accidents, unwitting transition of the threshold between safe and unsafe. Pressing on under cloud ... and so on. The cause is "adaptation", a process that attenuates an individual's ability to perceive hazard. I suspect something like that has happened in the case of the TSI Bill. A public official after long exposure to certain ideas becomes unable to appreciate their implications -- perhaps altered over time -- in a societal sense. Certainly, the issues raised by Mr Bills are worthy of consideration (and I guess they'll get that). 

A point made in the Bill's favour is that the aviation powers have been there for a while. My daughter assures me that having been around for a while is no index of quality, or even utility. I don't know when those provisions were enacted into law, but suspect it was back in an era when it was OK to pay women less for the same work, sack them when they fell pregnant, not count Aboriginal persons in the Census, let off atom bombs in the atmosphere, and so on. 

Community standards change. The TSI provisions, though previously unexceptional, might now be deemed objectionable. I expect the Senate Committee will look into such matters. If they do, they may take note of the central idea that gives rise to most of the expressed concerns -- the "no blame" doctrine. 

Sure it's from the Chicago Convention (1944, originally), but it didn't come down the mountain with Moses. Besides, the Parliament has the right to decide what element of an international agreement passes into Australian law -- and the right to change their mind after 50 years or so. The doctrine rests on the hypothesis that a blame-free culture encourages free and open reporting. If that really was the case, there'd be 100 incident reports for every accident report. OK, I made up the statistic, but some researcher somewhere will be able to establish the point. For '100' read 'lots and lots more'. Historically, the blame-free culture has not achieved its admittedly noble goal as a contributor to safety -- incident analysis picks the trends and heads them off before the prang, etc. There is no flood of incident information consequent on No Blame. It's a mantra without effect, and simply bad policy. And if that's the case, then so are all the 'downstream' provisions. 

You have to wonder that, even if legislated, they'd ever stand up in Court. An essential aspect of No Blame was that you could be compelled to give evidence, even if it were self-incriminating, on the grounds that you could not be prosecuted on the basis of that evidence. The trouble with that idea is that no-one tells the Judges, Magistrates and Coroners their hands are thereby tied. Their reading of the Constitution is that, as the third arm of Government, they are the watchdog over the Executive and Legislature, and the judicial power cannot be constrained, say, in an investigation (Court Hearing). The Courts often tell the Government they got legislation wrong, and I suspect No Blame protection would wither in a Court were it ever put to the test. In New Zealand (Dash 8, Palmerston North) the privileged status of CVR transcripts was not recognised by the Police. (The pilot was charged with Manslaughter, but acquitted. He should never have been charged, but that's another story.) 

In no other jurisdiction, so far as I know, is the right to remain silent outlawed. Prima facie draconian, it is a provision that would only be tenable if demonstrably, unequivocally, effective in a public good -- preventing accidents. I'd certainly like to hear the whole case argued, the other side put, but from my perspective -- and I have reviewed over a thousand accident reports -- there is no case. It does not work. Where are all the incident reports? The hypothesis is a dud. It does not prevent accidents. It would seem, therefore, that, their raison d'etre being flawed, the provisions labeled draconian are just that. I guess it's now up to the Senate Committee, and I hope they'll get the best advice they can on the issues. 

In forming a view, the reputation of the message-bearer ought to be of influence. From my personal experience, ATSB does not earn credit. I note a track record of putting misleading information before the public. In a widely-reported Press Release (21 June 2001), ATSB had the Transport Minister say "General Aviation in Australia safe and getting safer". The 2000 figure for fatal GA accidents used as the basis of the claim was 16. The number was (and still is) listed on the ATSB website -- see: http://www.atsb.gov.au/aviation/stats/stats1.cfm) -- while elsewhere the figure was (is) 18 -- http://www.atsb.gov.au/aviation/stats/acci2000.cfm If 18 is correct, the accident rate (per 100,000 hours) was right on average. But even if 16 is right, the rate per 100,000 hours has been that low before. (It was lower still in 1997.) Changes from year to year are misleading. Of course they vary. Importantly, the overall rate is not declining as claimed. (Before jumping to conclusions, I inquired by email seeking explanation of the anomaly -- eg, did they count helicopters in one but not the other? -- but got no reply.) 

In the event, there were 22 fatal accidents in 2001, so I guess GA wasn't getting safer. (Another benchmark of ATSB "operating quality" -- even at this date, the rate-per-100,000 figure for 2001 is not published.) The Media Release certainly looks irresponsible, in hindsight. That sort of puffery can weaken the impetus for safety improvement. However, that's only my view on things. Others might see it differently. I, for one, wonder at the motives for issuing it. 

More important is the recent accident report record. I became so concerned at the issues not addressed in three accident reports -- Qantas Bangkok and the Capricorn Rescue Service Helicopter, primarily -- that (as a responsible citizen should) I wrote a comprehensive review of the "missing issues" and sent it to the nominated ATSB public contact, Peter Saint (atsbinfo@atsb.gov.au). My review raised the question, "If you don't address all the issues -- you don't have to draw conclusions, but at least discuss them -- how can safety be advanced?" The Bangkok accident, for example, features violation of the Unity of Command principle -- either you're in control or I am, never both of us at the same time. It's not even mentioned. I got no reply to my thoughtful (though irreverent) analysis. I re-sent it, as one must, asking for acknowledgment of receipt. Again, there was none. (Email copies of the submission are available.) 

Judgement relies on benchmarks and adaption can cause benchmarks to drift. Rather than just offer opinions on the three accident reports, I benchmarked them against BASI's 'Monarch' report. -- a benchmark of excellence in accident reporting -- we once were good at this. For example, in 'Monarch', BASI raised the issue of commercial pressure to get the plane on the ground at Young. That's not mentioned, not even speculatively, inconclusively, in the Bangkok report. Similarly, the Capricorn helo report does not wonder why the pilot might have overlooked a digital fuel/time-of-flight remaining indicator. You can discuss such issues and -- by going no further, lay out the possibilities, no more, draw no conclusions -- still respect No Blame (if it must persist). To not do so is to deny safety analysts opportunities to craft prescriptions that might prevent future instances of the same underlying hazard forces. (Not that CASA does that anyway, but that's the idea.) 

Benchmark drift is evident when a pilot is pressing on under cloud -- and does not notice when the safety threshold is crossed. A Public Servant may well not realise he or she has breached an ethical boundary. On the one hand, a senior ATSB officer's public advocacy of flight data recorders, in the recent aftermath of the Hamilton Island tragedy, can be seen as a reasonable statement of how accident investigators believe their job could be made more capable of producing answers. From another perspective it can appear to be an improper incursion into the policy arena, and unwise and insensitive exploitation of a publicity opportunity under the circumstances. 

(That latter view is based on my personal understanding of the boundary between official duty and political advocacy. On the one hand, it is fine for ATSB to make safety recommendations and explain their intent publicly. However, it is improper for public officials to become advocates of public policy -- to use publicity opportunities to push for implementation of a recommendation. I may be wrong on this but I certainly hope I'm not.) 

(And I should go on record here as also being an advocate of recording flight data -- but on very different terms. My own experiment with it proved that a simple, effective, affordable, GPS-recording box could be produced for around $500 (yes, five hundred). It's not speculative. I had one made and tested it extensively. Moreover, responsible aircraft owners will voluntarily fit such a device -- and pilots will voluntarily accept data reading as the norm -- once the right incentives are in place. Let it be a matter of choice, not mandatory.) 

If I were to be able to get these thoughts across to the Senate committee, I would suggest that most agencies with the sort of powers ATSB has, operate under the eye of a watchdog. We need an Inspector General for Aviation Safety. If, then, the worrying measures do pass into law, the people they affect will have the protection of oversight and review. (The Ombudsman concept is hardly revolutionary.) A second opinion on accident report quality might also assist reverse benchmark drift -- and maybe even get 'em to answer their mail. 

Apologies for a long read, but I thought the issues important. 

The day after the email containing those thoughts was published, I had contemplated the legislation further and sent out this addendum. 

Rapt students of my thesis on Judgement and Decision know that it highlights the time lag in human perception. Right now I'm experiencing it. I feel a bit like I've walked into a dark room that's so familiar I didn't bother to turn on the light -- and stumble on an obstacle that wasn't there before, flip the switch -- and it seems to take a very long time to work out what it is. I'm still not sure of the nature of the gremlin lurking in the TSI Bill -- is it just the family cat or has a tiger got into the house? Pilots know that a half second of uncertainty can seem like forever. But I find that a perception I have -- I could be misinterpreting something -- about the TSI Bill is very worrying. It's about "walls of secrecy" behind which investigations take place, and I think really needs clarification. Hopefully the Senate Committee will accomplish that. I think the following case exemplifies the need: 

At about 1031 local time Swissair Flight SR 111 crashed near Peggy's Cove, Canada -- Sep 2, 1998. The full accident report is not yet issued, though interim facts can be read from http://www.tsb.gc.ca/en/investigations/swissair/index.asp. A question many aviation experts raised in relation to the accident was why an immediate landing at Halifax was not attempted. On 21 Jan 1999 the Wall Street Journal -- a respectable rag, I'm told -- published details from a CVR transcript. It reveals, the article says, disagreement between the captain and copilot. The latter started positioning for immediate landing. They were close in, and it would be very tight -- but achievable. The captain overruled immediate landing and directed a turn away from the field to fly out to sea and dump fuel. (Strange, perhaps, but consider this: The plane was an MD-11, a type notorious for pitch instability -- twitchy behaviour -- in the final approach and landing phases, especially at high AUW. There'd been several heavy weight landing accidents. And thus a benchmark for decision forms?) 

Vic Gerden, the Canadian chief investigator, issued a public statement right away. He did not deny the existence of a "CVR summary" (so-called, I think, as it contains translations from Swiss-German), but said the interpretations were flawed. The copy of transcript received by the Wall Street Journal can only have come from within the investigating office. I note provisions of the TSI Bill that seem designed to deter any Australian from doing anything like that. By way of contrast with other contemporary standards, in some jurisdictions whistleblowing is positively encouraged, when it is demonstrably in the public interest. Part of the odour I'm detecting signifies an attitude of, "You don't need to know till we're ready to tell you." In my view most of us can make up our own minds on a CVR summary, and this one should have been released ages ago so safety people could integrate the experience into training programs. In other words, the Canadian official who leaked the transcript did the right thing. From my reading of TSI Bill provisions, he'd be in a parlous position if they were in force. 

If I'm right on the "leak deterrence" provisions of the Bill, then fair questions are, 'Are they reasonable?", 'Do they reflect the tenor of 2000+ or are they remnants of the McCarthy era inadvertently carried forward as it's been a long time since anyone turned on the light and had a close check for hidden gremlins?" I have read the SR 111 "summary" and strongly disagree with Gerden's interpretation. When interpretations do so differ, is it not best that the issue(s) be debated in the public domain -- as soon as possible, not years later? I don't feel qualified to answer those questions, but I sure hope someone does. 

I get a sense -- perceptions only -- from both the Bill and the Canadian TSB inquiry -- of the existence of a related policy line, perhaps emanating from the Chicago Convention, that could be described as "hermetically sealing certain accident information until final report time". There may appear to be good reasons for so doing, testing conclusions in camera to avoid legal action, and the like. If that is the case, and the intent behind the TSI Bill provisions, you have to ask, "Is the safety cause thereby advanced", " Are not some risks not worth taking in the quest for immediate accident prevention methods?" And secrecy such as that is hardly consistent with modern ideas on the right of the public to be informed. When a judicial inquiry takes place it's all open to the public, with the same attendant problems but checks and balances to deal with them, and that system seems to work. Can't it be blended with transport accident investigation? 

On the evening of 31 Aug 1999, a Boeing 737 crashed shortly after take off at Buenos Aires. 78 people were killed. The flaps/slats had not been selected for the take off. It got airborne briefly then settled back onto the ground, overrunning the runway. On the CVR tape replay you can plainly hear the configuration warning alarm sounding throughout the roll down the runway. It's as if both pilots were deaf. Their perception processes seem to have been out-of-kilter, a gross instance of benchmark drift. Is mine, too? Is what I sense lurking in the TSI Bill a tame pussy cat or a now-sleeping-soon-to-be-snarling tiger? I guess time will tell. 

I would be grateful for advice on whether this submission made it into the Committee. 

Yours sincerely 

Doug Edwards 

0421 580 929 

Qualified flying instructor, former accident investigator, current commentator on aviation and safety (not solely aviation) issues.

