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Submission to the Senate Committee dealing with the Transport Safety Investigation Bill

Mr Chairman and Members, 

Firstly, thank you for allowing me to make a late submission to you. I only became aware of the Bill when I read a recent article in the aviation section of Friday’s Australian on the matter. I trust that you will get some value from it.

Before going into any detail on the Bill, I’d like to present a brief summary of ‘credentials’ –

I still hold an Australian Airline Transport Pilot Licence (#017178) first issued in January 1960. I also hold a New Zealand Senior Commercial Pilot Licence but I do not, by choice, hold a current pilot’s medical certificate. I can’t, today, justify the expense of private flying. I have flown over 15,000 hours in aircraft from Tiger Moths to Boeings, amphibians to ski planes, on charter, corporate, regional, national and international operations.

I have represented the then Regional Airlines Association in a review of relationships between the industry and the regulator (1985/6). I worked for the Civil Aviation Authority of New Zealand (CAA) from 1990 to 2000, first as a senior member of the team reviewing and redrafting New Zealand’s civil aviation legislation and then four years as the Assistant Director responsible for Safety Investigation and Analysis. I have presented papers on Safety Systems at international forums. I have had the responsibility for overseeing the (New Zealand) aviation industry’s preparation for the Y2K rollover and representing that industry at senior government level prior to the event. I retired from the CAA in 2000 and returned to Australia.

I was asked to join the United Nations team in East Timor a year ago to draft primary and subsidiary aviation legislation for that emerging nation. 

I am currently reviewing the principal and subsidiary aviation legislation of Fiji with a view to making a proposal to the Civil Aviation Authority of the Fiji Islands for a rewrite of their legislation on the model of that of New Zealand. Australia is adopting the same model for its aviation legislation update.

This paper is written with a focus on aviation safety investigation, my area of knowledge, but most of the comments are likely to apply across the other transport modes to which the Bill is applicable.

My impressions of the Transport Safety Investigation Bill after a first reading – 

· Aggressive

· Confrontational

· Overly prescriptive

· Punitive

· Parts of it are unnecessary

· Unlikely to achieve its objectives

· Trying to be all for all – and as a result not meeting Australia’s international obligations to the Chicago Convention under the International Civil Aviation Organization’s Annex 13

· Shows a lack of understanding of Safety Investigation – it seems more appropriate to enforcement investigation – and the two types of investigation are as different as chalk and cheese

· There is a perceived lack of independence normally required of safety investigation

In order to have an understanding of what the Bill purports to achieve, it is desirable that anyone dealing with it should have an understanding of (aviation) safety investigation and what it is trying to achieve.

Why is there a need for safety investigation? Simply because the current level of major aviation accidents is unacceptable to the industry and is becoming unacceptable to the public. At the current rate of accidents, there will be, by 2015, a major aircraft accident every week. Those figures have been around now for over 5 years and, whilst they may be pessimistic in relation to the downturn of aviation activity since 11 September 2001, they are clearly unacceptable – to the industry, the public and now also the insurers.

Why do accidents happen? Because it is inevitable, like death and taxes, that people will make mistakes. That cannot be changed. Human beings are fallible. But aviation activities are designed, documented and carried out in a way such that the level of risk is minimised, usually to a level that is acceptable in terms of lives and costs.

Safety investigation is carried out for the purpose of finding the causes (there’s usually more than one, sometimes many) of the safety failure so that steps can be taken to ensure that such failures are less likely to reoccur. Safety investigation is NOT about ascribing blame and punishing those who disobey the law. In order to get the information required to establish just what were the safety failures and why they occurred, it is necessary to have the trust and confidence of those with whom a discussion takes place. (Note that I deliberately did NOT say ‘those who are being questioned’). A safety investigator has to establish a relationship that in no way threatens any person who may be able to provide information. Confidentiality and trust are of the essence. Any indication that the person involved in the discussion could be subject to any form of punishment, (further) loss, penalty or adverse effect will likely result in that person’s non-cooperation. And don’t believe that ‘waving a big stick’ or threats will solve the problem. Long experience has shown that such actions only result in ‘closure’ of a possible information source. In order to succeed, the safety investigator has to have a deferential, almost subservient attitude. Those who do have that attitude can and will get the best results. Those who don’t, can’t and won’t.

It would appear that the people who put this Bill together have a complete lack of understanding of safety investigation and probably a lack of ‘people skills’ as well.

To amplify some of my earlier impressions, I’ll comment on some specifics.

With the understanding above of safety investigation, it is apparent that Part 5 Investigation Powers does nothing to establish an environment of trust and confidence. Certainly, the safety investigator needs a range of powers, but these could have been expressed much more diplomatically than they have been. As worded, the legislation is likely by many in industry to be considered aggressive, confrontational and punitive.

I mentioned that some of the legislation can be considered unnecessary. A specific example is section 26 (2)(a). This subparagraph prohibits the copying of the whole or any part of a draft report. There are exceptions later in the section but the copying itself should not be an offence. What should be controlled is what can, or more importantly, what cannot be done with the report or a copy of it. A subtle difference but it makes a significant difference as to how the legislation, as a whole, can be perceived. Again, it shows a significant lack of understanding of how legislation should be drafted to achieve the desired outcome.

The Bill is trying to cover aviation, maritime and rail activities under one umbrella. Whilst there are obvious advantages and economies of ‘scale’, there are such significant differences in the three areas of activities that it ends up being unlikely to achieve the best results.

Australia has obligations under the Convention on International Civil Aviation (the Chicago Convention), from which the International Civil Aviation Organization (ICAO) was formed, to meet the Standards and Recommended Practices of Annex 13 to the Convention. This document is titled Accident and Incident Investigation. It is desirable reading for anyone dealing, at any level, with its subject matter. Copies should be readily available from ATSB or CASA sources or they would know from whence they can be obtained.

The ICAO Council, on 13th April 1948, adopted a resolution that expressed the desirability of using, in a State’s own national legislation, the precise language of Standards in the Annexes, where possible. By trying to cover the three transport modes in one Bill, Australia will no longer be meeting its international commitment to ICAO in this regard. Definitions no longer align with the internationally accepted aviation standards. No provision is made for the cover by the Bill of an aircraft operating under an agreement pursuant to Article 83bis of the Convention, whereby some of the rights and responsibilities of the State of Registry are transferred to the State of the Operator. Put simply, the Bill would not cover an aircraft leased from and still registered overseas being used by an Australian operator.

Section 23 of the Bill says that a transport safety matter includes when the transport vehicle is damaged. But damage is not defined or qualified. As written, it would include a number of types of minor damage that are excluded from the ICAO definition of an accident, which is given hereunder.

The ICAO definition is:

Accident. An occurrence associated with the operation of an aircraft which takes place between the time any person boards the aircraft with the intention of flight until such time as all such persons have disembarked, in which:

a) a person is fatally or seriously injured as a result of: 

— being in the aircraft, or

— direct contact with any part of the aircraft, including parts which have become detached from the aircraft, or

— direct exposure to jet blast,

except when the injuries are from natural causes, self-inflicted or inflicted by other persons, or when the injuries are to stowaways hiding outside the areas normally available to the passengers and crew; or

b) the aircraft sustains damage or structural failure which:

— adversely affects the structural strength, performance or flight characteristics of the aircraft, and

— would normally require major repair or replacement of the affected component,

except for engine failure or damage, when the damage is limited to the engine, its cowlings or accessories; or for damage limited to propellers, wing tips, antennas, tires, brakes, fairings, small dents or puncture holes in the aircraft skin; or

c) the aircraft is missing or is completely inaccessible.

The current wording would include a nail causing a puncture in a tire whilst the internationally recognised definition would not. 

Unless changes are made to this sort of bad drafting and ill thought efforts at simplification by having a ‘one covers all’ legislation, Australia’s reputation is likely to suffer adversely. 

To date Australia, or to be more precise, the previously existing Bureau of Air Safety Investigation (BASI) had an extremely high international reputation as one of the top aviation safety investigation authorities in the world. Its now too late to save BASI as such but there’s a need to try to maintain what still exists of that high international reputation. Australia does not need to degenerate to a ‘third world’ level.

The Bill is also likely to be considered overly prescriptive when compared internationally with the legislation of other countries. I’d suggest that before any final decisions are taken a comparison should be made with the existing legislation of other countries. In view of the Open Skies arrangements and the Single Aviation Market with New Zealand, I’d recommend a consideration of the New Zealand Civil Aviation Authority’s Rule Part 12 and the New Zealand Transport Accident Investigation Commission Act 1990 as amended. Both of these are minimalist documents compared to the TSI Bill, yet they provide a solid base from which safety investigations are conduct effectively and efficiently. Again, these documents are available through NZ government Internet web sources. 

Under section 7 Objects of this Act the Bill proposes, at subparagraph (2), that there be co-operation between the Executive Director and any other (Commonwealth) authorised person or agency. In practice, this may not be to the best interests of safety investigation because of conflicting interests or possible outcomes. Safety investigation should be given primacy over any investigation up to the point where there is strong evidence that the event was due to gross negligence or deliberate disobedience. In that case, the investigation should be turned over to an enforcement investigation authority. It is usual for enforcement agencies (police, etc.) to recognise this arrangement and stand back unless asked to assist or take over.

I have significant concern that Parliament is debating a Bill that is not specific in what it is prescribing. The Bill makes mention, in section 23, of immediately reportable matters but fails to define them. It is to be left to what is prescribed in regulations as to what will come in this category. It is unlike usual parliamentary practice to give such ‘carte blanche’! And it certainly gives no confidence to those in industry or the public that their elected representatives are exercising their powers and functions in a responsible manner. Why can’t what is immediately reportable be defined in the Bill? It is of such a fundamental nature that it should be clarified or defined at the highest level.

I can see absolutely no justification for the Executive Director to be given the power, at section 23, to enter a vehicle without consent or the authority of a warrant. Are all aircraft and other affected vehicle owners aware of this provision? I am aware that the ATSB executive director has said that the power to enter vehicles is related to the object of the act, which is safety investigations of an accident or incident (as quoted recently in The Australian newspaper) but the Bill can be interpreted otherwise. If it is intended that the power be so limited, then the Bill should be reworded to clarify the fact.

I consider it dangerous for a report to be admissible in evidence in a coronial inquiry. This was debated in New Zealand during my term of office and vehemently opposed by all except those who wanted to be able to attribute blame. What was agreed, in order to assist the coronial process, was that the investigator could give ‘expert evidence’ but that the report and any other written material such as notes was inadmissible.

Further, I would suggest that the Bill as proposed does not provide the perceived degree of independence that is required of a safety investigation authority. I acknowledge that section 15 purports to give this independence but it could be better arranged. In this regard, I would suggest and support the appointment of an independent body, such as a Commission, whose members should include industry representatives. The Commission would appoint the Executive Director who should have a fixed term of office, curtailable only for specific and justifiable reasons. This arrangement would satisfactorily ‘distance’ the authority from the government.

There is a driving need for legislation to be easy to understand, clear, concise and unambiguous. It should not impose any unjustifiable costs and it should be consulted with parties likely to be affected. A consultation process exists through the Civil Aviation Safety Authority (CASA) and probably through similar avenues for the other modes. But these avenues do not appear to have been used, certainly not to the extent to which they are capable. Alternatively, probably the best consultation method would have been to advertise the existence of the Bill in the aviation section of Friday’s Australian. That section is widely read by the aviation industry at all levels and would have produced good industry feedback. It is, in fact, a legal requirement in New Zealand for any aviation regulatory proposal to be advertised in the daily papers of Auckland, Wellington, Hamilton, Christchurch and Dunedin. The same sort of accountability would be advantageous here in Australia, although I must mention that CASA does notify all legislative proposals in The Australian already. This (perceived) failure to adequately consult is both disappointing and likely to result in the non-observance of requirements, if for no other reason than ignorance of them.

Finally, the requirement for self-incrimination (section 47) is both morally and practically unacceptable. Shades of the Gestapo or the Lubyianka (is that how the home of the KGB is spelt?)! Australia will be internationally condemned!

Please, the Bill has a large number of flaws and faults as it is presented. It needs significant rework to be able to achieve its stated objectives. Do not let it proceed in its present form.

I would be pleased to make any further contribution to arriving at a workable piece of legislation that will achieve improvements for aviation (transport) safety and acceptance by those to whom it is applicable.

Michael G Hunt

Thursday, November 07, 2002
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