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AUSTRALIAN & INTERNATIONAL PILOTS ASSOCIATION

SUBMISSIONS TO THE RURAL AND REGIONAL AFFAIRS AND TRANSPORT COMMITTEE

A.
Introduction

1. AIPA thanks the Committee for the opportunity of putting before it the concerns AIPA has about aspects of the Transportation Safety Investigation Bill.

2.
This Bill will not in any way increase air safety in Australia and in Australian aircraft around the world.  This Bill will decrease aviation safety in ways in which AIPA believes the proponents of this Bill simply do not appear to appreciate.

3.
This Bill is antithetical to air safety and will have the effect of significantly reducing it.

4.
This is not an ambit claim, or a piece of special pleading by an industrial organisation.  It is the considered view of the Association based on an unmatched resource, the flying experience of the members of the Association and their intimate knowledge of what goes on on the flight deck of large aircraft.

5.
These submissions derive from the practical perspective of pilots.

6.
There are two main areas of concern.

7.
The first the radical increase in coercive powers and punishments which the proponents of this Bill in its present form wish to bring into law.

8.
The second, and most important from the perspective of aviation safety, is the extraordinary change that is proposed in relation to the protection currently afforded to cockpit voice recordings.

9.
If one had to sum up in one phrase the devastating consequence of these changes on aviation safety, the phrase would be “loss of trust”.  Loss of trust not only between pilots, but between pilots and the ATSB.  The destruction of that trust, and the devastating effect that this Bill, if it becomes law, will have on communication on the flight deck, is disturbing.  The Association does not see at present a lively appreciation by the proponents of this Bill of the effects it is likely to have on frank and open communication.  Not only frank and open communication between pilots and accident investigators, but much more alarmingly, frank and open communication between pilots themselves.

B.
Changes to the Law Relating to the Admissibility of Cockpit Voice Readings (“CVRs”)

10.
Pilots the world over for decades have accepted not merely the necessity, but the desirability of cockpit voice recorders.  Airline pilots agreed to their use because they can be a hugely effective tool in determining the causes of accidents.

11.
There is surely no other profession in which the conduct and the judgments of its members are subject to such constant scrutiny. 

12.
From the beginning, it has always been understood that, with very limited exceptions, cockpit voice recordings are only to be used for accident investigation.  This is reflected in Annex 13 of the Chicago Convention, but more importantly, it is reflected in the law presently applying, namely the Air Navigation Act.  Section 19 HE of that Act provides that a cockpit voice recording made during the flight of an aircraft operated by an Australian operator is not admissible in evidence in any criminal proceeding in an Australian Court.  Section 19 HF provides that a cockpit voice recording is not admissible in any civil proceedings in an Australian Court.  The exception to this rule is that a party to civil damages proceedings may apply to the Court for an order that the cockpit voice recording or part thereof be admissible in evidence in those proceedings.  If such an application is made, the Court must only admit the recording into evidence if it is satisfied:-

(a)
that a material question of fact in the proceedings will not be able to be properly determined from other evidence available to the Court;

(b)
the cockpit voice recording or part of it will assist in the proper determination of that material question of fact; and 

(c)
that in the circumstances of the case, the public interest in the proper determination of that material question of fact outweighs the public interest in protecting the privacy of members of crews of aircraft.

13.
It should be noted that these prohibitions apply irrespective of the source of the cockpit voice recording, whether the recording is produced to the Court by the ATSB or anybody else.

14.
Similar protections apply in New Zealand, in Canada, the United States and the United Kingdom: Transport Accident Investigation Commission Act 1990 s.14D, 14F (NZ); Canadian Transportation Accident Investigation and Safety Board Act 1989, s.28; USC s.1154; The Civil Aviation (Investigation of Air Accidents and Incidents) Regulations 1996 Reg. 18 (UK).

15.
How does out Transport Safety Investigation Bill propose to change this state of affairs?  The change is a radical one it is no exaggeration to say that protection currently afforded to cockpit voice recordings under the Air Navigation Act is to a great extent simply lost under this Bill.  This occurs by reason of the simple fact that only a very few CVR’s will enjoy the same level of protection that they currently enjoy under the Air Navigations Act.

16.
Clause 48 of the Bill introduces a definition of what is called an “OBR” or “on-board Recording”.  An OBR enjoys the same general sort of protection that a CVR presently enjoys.

17.
The first requirement for an OBR that it is a recording that consists of, or mainly of, sounds or images of persons in the control area of transport vehicle.  So, one might think, this is just a cockpit voice recording by another name.  However, in order for such a recording to be an OBR it must conform to the detailed requirements of the definition in clause 48 of the Bill.  Most importantly, in order to qualify as an OBR, the recording must have been made at the time of occurrence of an “immediately reportable matter”.

18.
An immediately reportable matter is defined in the draft regulations, clause 2.3(2), in terms that broadly correspond with a serious incident or an accident; for example:-


(a)
a near collision;


(b)
an incident in which controlled flight into terrain was narrowly avoided; 


(c)
a landing or attempted landing on a closed or occupied runway;


(d)
a significant failure to achieve predicted performance during takeoff or initial climb;


(e)
a fire, smoke, fumes or an explosion on or in any part of the aircraft;


(f)
an uncontained engine failure;


(g)
a mechanical failure resulting in the shutdown of an engine, and so on.


In other words, an immediately reportable matter is an accident or a serious incident which generally has the potential to threaten the safety of the aircraft and its occupants.

19.
So to return to clause 48, the cockpit voice recording would only be an “On-Board Recording”, or OBR, if it was made at the time of the occurrence of an immediately reportable matter.  In addition, the Executive Director has extensive powers to downgrade the status of an OBR or On-Board Recording, as defined, which enjoys the level of protection currently afforded  to all Cockpit Voice Recordings.

20.
What is the significance of this?  The significance is simply this: that it is only an OBR or On Board Recording, as defined, which enjoys the level of protection currently afforded to Cockpit Voice Recordings.

21.
At present all Cockpit Voice Recordings are subject to the restrictions on their use for other than accident investigation by the provisions of section 19HE and 19HF of the Air Navigation Act.  It does not matter whether the Cockpit Voice Recording was made during the occurrence of an accident, a serious incident, a minor incident, or in routine flight.  The Air Navigation Act, and similar enactments in other English speaking countries, protect, to a great extent the confidentiality of such recordings.

22.
But not the Transportation Safety Investigation Bill.  A Cockpit Voice Recording would only be an OBR, and partake of the same level of protection, if it was made at the time of an accident or a serious incident of the kind referred to in the definition of “immediately reportable matter”.

23.
If the Cockpit Voice Recording does not fall within that definition it may enjoy a lesser degree of protection under clause 60 of the Act which deals with “restricted information”.  “Restricted information” may not be disclosed to any person or to a Court.  Restricted information may be disclosed to a Court in criminal proceedings for an offence against the Bill, and it may be disclosed to a Civil Court, any Civil Court, if the Court is satisfied that the “adverse domestic and international impact that the disclosure of the information might have on any current or future investigations is outweighed by the public interest in the administration of justice”.

24.
However, section 60 only imposes limitations on such information that is released from the custody of the ATSB and its present or former officers.  Moreover, a Cockpit Voice Recording would only constitute restricted information if it meets the definition in clause 3 of the Bill.  Broadly, such information is only restricted information if it has to do with an investigation.

25.
The net effect of this is three-fold:-

(a)
Cockpit Voice Recordings would only continue to enjoy the level of protection they currently enjoy if an immediately reportable matter, this is a serious incident or an accident, occurred in the course of the recording;

(b)
Cockpit Voice Recordings which are not OBRs, will enjoy a more limited degree of protection as “restricted information” if and only if, they are recordings that are produced from the custody of the ATSB;

(c)
Cockpit Voice Recordings that are not OBRs, and which are in the possession of any other person, and are produced to the Court from the custody of anybody else, enjoy no protection whatsoever.

26.
What is the reason for this extraordinary change in the law?  We know of none.  Neither are we aware of any cogent criticism of the law as it currently stands.

27.
How will these changes impact on air safety?

28.
The most obvious and significant effect of these changes will be on the flight deck of large aircraft.

29.
Communication is the life blood of the safe operation of any aircraft.  On the flight deck of any large aircraft, the members of the crew continually monitor and mutually support the actions of the other.  This mutual support might cover all aspects of the operation of the aircraft:-


(a)
speed;


(b)
altitude;


(c)
course;


(d)
engines;


(e)
mechanical function.

30.
If pilots lose the confidence that they currently have in a restrictions imposed on the use of Cockpit Voice Recordings, they will cease to communicate with frankness and readiness.  There is nothing more dangerous to air safety than the loss of frank communication between flight crew members.

31.
It is not only communication on the flight deck that is likely to suffer, with a consequent degradation of air safety.  At present there is a high degree of trust between pilots and those involved in accident and incident investigation because of the confidence pilots have in the protections built in to the Air Navigation Act.  While OBRs broadly share the same protection presently accorded to Cockpit Voice Recordings under the Air Navigation Act, and indeed have the additional protection of requiring a certificate from the Director, Cockpit Voice Recordings in the possession of the ATSB that involve incidents of lesser seriousness than “immediately reportable matters” can be disclosed to a civil court by the ATSB if they satisfy the test set out in section 60(6), which is far less rigorous than the tests prescribed in section 19HF of the Air Navigation Act.

32.
This is likely to have significant effect on the relationship of trust which currently exists between airline pilots and the ATSB.  The system of confidential aviation incident reporting (CAIR Reporting), by which pilots can make voluntary reports to the ATSB in relation to accidents and incidents, with a high degree of assurance that information enabling them to be identified will be promptly destroyed by the ATSB will undoubtedly be affected because of the perception on the part of pilots of the significantly reduced protection afford to Cockpit Voice Recordings under the proposed regime.  This can only have a deleterious effect on air safety.

33.
If this legislation is passed, Australia will be significantly out of step with the law that applies in the United States, Canada, the United Kingdom and New Zealand.  Each of those countries has a regime of prime facie inadmissibility of Cockpit Voice Recordings which is substantially similar to the regime that currently applies in Australia.  It is a demonstrated fact that there is an unfavourable correlation between accident rates and those countries where there exists a reduced level of protection for pilots and other aviation professionals in connection with civil or criminal liability for their actions on the flight deck.

C.
Changes to Coercive Powers

34.
The second area of concern is the radical increase in coercive powers and punishments which the proponents of this Bill in its present form wish to bring into law.

35.
There is a new provision in the TSI Bill - clause 24.  It provides for an offence of “recklessly engaging in conduct” which has the result of adversely affecting an actual or prospective investigation into an “immediately reportable matter”.  It applies whether or not the investigation had started at the time of the conduct.  The clause provides for a penalty of imprisonment for 6 months.

36.
At first blush this may appear to be desirable provision.  One of the purposes of this new clause is stated in the explanatory memorandum to be to catch, among other things, conduct which might occur prior to the decision by the executive director to investigate an IRM, for example tampering with evidence in circumstances where it was obvious that there  would be an investigation.

37.
The difficulty with this clause is that its operation is much broader and its effects on pilots and their advisers more far reaching than that.

38.
One of the difficulties is with the seemingly clear word “reckless”.  No one wants to encourage conduct which has the effect of recklessly interfering with an investigation.  However, under section 5.4(4) of the (Commonwealth) Criminal Code, reckless conduct includes conduct engaged in intentionally or conduct engaged in knowingly.  

39.
So for example the executive director might form the view that in consequence of an IRM having occurred, it was necessary to require a pilot to attend for questioning or to produce something on an urgent basis.  The pilot may through his or her own conduct be inaccessible (for example, he or she may have left Australia on duty).  Because of parts 2.2 and 2.3 of the Criminal Code, if the pilot suspected that his or her absence might impede an existing or even a possible future investigation, he or she may well commit an offence, with the penalty of imprisonment for 6 months, merely by being inaccessible, even without having any notice.

40.
This new provision is draconian in its operation and goes far beyond the stated purpose of preventing tampering with evidence or preserving accident scenes.

41.
Clause 24 also has serious consequences for pilots’ advisers.  By the giving of legal advice to a pilot, in circumstances where the legal adviser knew or suspected a substantial risk that the pilot would absent himself or herself in consequence of that advice, or decline to answer questions, the adviser may well have committed an offence by having done something which he or she knew would provide a substantial risk of the investigation being impeded.

42.
It should be noted that the explanatory memorandum quite openly hints at the prosecution of legal advisers if they take any part in the questioning process, or offer advice, that may adversely affect the investigation.

43.
Section 24 is an ambit claim.  It could easily be redrafted so as to direct itself to the evil that is apparently aimed at, namely interference with accident sites or tampering with evidence.  

44.
Once again, the evil of this provision lies in the destruction of the trust which currently exists between airline pilots and the ATSB.  AIPA does not perceive any awareness on the part of the ATSB of these factors, nor has any explanation been offered as to the necessity of this new provision, apart from the stated aim of the prevention of tampering and interference.

45.
Another new provision proposed in this Bill is clause 32, the requirement to attend, on notice, before the executive director to be questioned.  A similar provision exists in the Air Navigation Act.  However, clause 32(1)(a) provides that a person required to attend can be required to answer questions “put by any person” relating to matters relevant to the investigation.

46.
The words “any person” are quite unrestrained, and this is plainly contemplated by the explanatory memorandum.  Such persons could include representatives of other agencies or private industry.  There is no reason why the Act would preclude the presence of an insurer’s representative, an employer’s representative, the police, or a representative of CASA.  The ATSB’s view, as we understand it, is that it is ATSB policy not to have persons such as the interviewee’s employer, police, insurers or representatives of a regulatory authority present at those interviews.  If that is the ATSB’s policy, then they have absolutely no need for a legislative power that permits “any person” to put questions to a person require to attend, on pain of substantial penalty.  One matter of significant concern is the possibility of the attendance of the representative of a foreign manufacturer.  Such a person may well be under commercial obligations as to the sharing of information which are quite incompatible with the objectives of the Act.

47.
Under the present section 19CC of the Air Navigation Act, there is a defence of “reasonable excuse” for failing to attend before the director or failing to answer questions.  This defence has been removed from the TSI Bill, and the only defences to such a prosecution are the matters listed in part 2.3 of the Criminal Code, which include lack of capacity, mental impairment, involuntary intoxication, mistaken belief or ignorance negating intention, duress or “sudden or extraordinary emergency”.  Reasonable excuse is much broader and fairer than these restricted defences.  The ATSB’s justification for this is that “reasonable excuse” was removed because the Criminal Law Branch of the Attorney Generals Department objected to its inclusion, as it was not in accordance with current Commonwealth criminal law policy.


This is a vivid example of what appears to AIPA be a lack of understanding of the air safety consequences of this Bill.  The change has been made because of the policy of the Criminal Law Branch in the Attorney General’s Department.  Apparently this change has been made because current legislation does not accord with that policy.  Again, there appears to be no appreciation of the effect of these changes on the relationship between pilots and air safety investigators.

48.
Another novel piece of coercive legislation in this Bill is contained in clause 33.  This clause provides that investigators may enter “special premises” at any time without notice and without a warrant.  “Special premises” includes vehicles.  The investigators can thus enter the flight deck of an aircraft, without notice and without a warrant, and require a person on the premises to answer questions or produce evidential material and seize that material (clause 36(3)(a)).

49.
The effect of this provision is to completely override the notice requirements of clause 32, which requires notice before a person can be required to attend and compulsorily answer questions.  An investigator may enter the flight deck of an aircraft at any time, without a warrant and without notice, and require the crew of an aircraft, and any other person on board the aircraft, to answer questions, on pain of a substantial fine.  Moreover, as a matter of law there is no reason in law why a person who did not answer such questions could not be prosecuted under clause 24 and be liable for six months imprisonment, rather than the penalty prescribed by clause 36 itself.

50.
Apart from specific provisions to preserve the integrity of accident sites and prevent tampering with evidence, the ATSB has demonstrated no cogent reason whatever for a necessity for such radical changes in the current system of air accident investigation.

51.
Indeed, no explanation has been given why the current protection accorded to cockpit voice recordings should be so substantially reduced.

52. The evil in this proposed legislation, and the word is used deliberately, is the predictable and unpredictable effects on air safety.  The effect of any reticence or caution of pilots in communicating with each other on the flight deck is an evil which simply cannot be overstated.  It is disturbing that no worthwhile explanation has been put forward why such radical changes are necessary.

D.
Compliance with Annex 13

53.
Clause 5.12 of annex 13 requires that a contracting state conducting the investigation of an accident or incident “shall not make the following records available for purposes other than accident or incident investigation, unless the appropriate authority for the administration of justice in that state determines that their disclosure outweighs the adverse domestic and international impact such action may have on that or any future investigations…”.  The records referred to include statements taken from persons by the investigating authorities, communications between persons involved in the operation of the aircraft, medical or private information regarding persons involved in the accident or incident, CVRs and transcripts, and opinions expressed in the analysis of information (including flight data information).

54.
The power of the ED to require a person to attend and answer questions put by any person effectively enables such information to be made available for purposes other than accident or incident investigation, without any proper judicial authority having determined that such disclosure was necessary.  The power to require the interviewee to answer questions put to him or her by any person in those circumstances would constitute an infringement of clause 5.12.

55.
It appears that the effective removal of the prima facie inadmissibility of control-area recordings represents a significant re-interpretation of the requirements annex 5.12.  It may be assumed that these were enacted in purported compliance with the requirements of clause 5.12.  The regime purposed to be put in place by the TSI appears to have the following consequences in relation to CVRs and transcripts from CVRs:-

(a)
CVRs that are in possession of the ATSB which are not OBRs and which relate to an aircraft which was not the subject of an investigation would not constitute “restricted information” and could be released by an officer of the ATSB with impunity under the TSI, but in contravention of clause 5.12;

(b)
clause 5.12 is now being interpreted literally as referring only to disclosure by an instrumentality of the State concerned.  As noted, this marks a significant change from the previous position of prima facie inadmissibility of cockpit voice recordings.  Presumably that requirement of prima facie inadmissibility was enacted in compliance with clause 5.12.  As noted, the new provisions of the TSI would seem to indicate a significant change in the perception of Australia’s obligations under annex 13.

E.
Conclusion

56. Annexed to this submission as an appendix is a more detailed explanation of the harmful changes to the law to be made by the bill.

57.
It appears to AIPA that the objectionable features of this Bill demonstrate a lack of practical understanding of their effect on air safety.  The Bill should not be enacted in its present form.

