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SUBMISSION TO THE SENATE RURAL AND REGIONAL AFFAIRS AND TRANSPORT (RRAT) LEGISLATION COMMITTEE ON THE MARITIME TRANSPORT SECURITY BILL.
PURPOSE: 
This is a submission by the Western Australian Department for Planning and Infrastructure on the above Bill.  The Bill is being examined by the Senate RRAT Committee.

TIMINGS and IMPLEMENTATION: 

The Maritime Transport Security Bill was tabled in the Commonwealth Parliament on 18 September 2003 and the Government is hoping that the legislation (including regulations) will be proclaimed before the end of the year.

BACKGROUND

This Bill is designed to meet Australia’s obligations under amendments to international maritime treaties aimed at reducing the vulnerability of ships and ports to terrorist attack.

The timetable is tight and this has been driving the approach to the development of the Bill with less time and opportunity than might usually be the case for involvement by participants directly affected by the legislation.

KEY ISSUES:

It is recognised that there is a need for Australia to introduce legislation urgently and implement improvements to maritime transport security by 1 July 2004 in order to meet international obligations.  Failure to do so could adversely affect Australia’s capacity to trade with the international community and in particular the USA.

Ports, industry and States have concerns regarding the tight implementation timeframe and the need to commence the process of identifying risks and security treatments including investment decisions in lieu of final legislation.  

There is also some discomfort in case the Bill and regulations turn out to be either impractical or unduly burdensome. 

The Standing Committee on Transport’s Australian Maritime Group (AMG) examined an exposure drat of the Bill and provided comments.  The issues raised included the balance of responsibility and risks; hierarchy of security plans; extent of consultation prior to directions being imposed; penalties; costs; appropriateness of an aviation security model to the maritime environment; and zoning, responsibility, resourcing and regulation of the water side of ports.  

Terminology and concerns as to how the legislation might interface with or even over-ride States port legislation were also raised as issues.  Ports and industry consider that the terminology and Bill should, as far as possible, mirror that of the International Ship and Port Facility Security Code.  This is because nearly all of Australia’s sea borne international trade is conveyed on foreign flagged vessels.  

The terminology matter has been addressed in the Bill and penalties have been reviewed.  There are serious doubts as to whether it is impracticable to secure the water side of ports, however, this is primarily an operational policy and resourcing issue rather than a matter that can be addressed through amendments to the Bill.

CONSULTATION AND LEVEL OF AGREEMENT:
There has been extensive consultation as the issue of maritime security has evolved.  However, the Commonwealth’s Department of Transport and Regional Affairs (DOTARS), which has had responsibility for issuing the drafting instructions for the Bill, had only a few days to arrange the finalisation of the Bill following receipt of comments from stakeholders.  Therefore there was limited opportunity for these concerns to be addressed through amendments to the Bill.  However, DOTARS considers that most of the issues would be addressed through regulations.

DOTARS has made a commitment to consult with States and work with port operators when developing the regulations.  The regulations will be critically important from a workability viewpoint because they will cover operating procedures.

DOTARS, State, Territory and industry representatives are meeting in Canberra during the week beginning 20 October to work out the drafting instructions for the regulations.  Later there will be an intensive workshop with a small and targeted industry panel of experts to operationalise the regulations.  Timing restraints will require a very short turn around for input.

There is recognition that the Bill will go forward as programmed and State/Territory and others’ concerns are registered and will be covered by regulation to the maximum extent possible.

Some port operators feel that they were being asked to ‘leap into the unknown’ because a complete set of the draft legislation (ie regulations together with the Bill) was not available.

The AMG has urged that there be open consultation between the Commonwealth, States and Industry both in the development of the Bill and regulations.

The Commonwealth, States and industry appear to be taking a pragmatic and co-operative approach.  The Commonwealth needs to be prepared to review and amend the legislation if the initial Bill and regulations are found to be deficient after they come into operation.

PROPOSED AMENDMENTS TO THE BILL

Western Australia supports the Maritime Transport Security Bill.  We also understand that it is highly desirable for the Bill to be passed before the end of the year so that ports and industry can implement the requirements by 1 July 2004.

If there is an opportunity for Parliament to amend the legislation while still meeting the Government’s deadline, it is recommended that the following amendments be considered.

Consultation prior to directions being given regarding the movement of vessels into, out of or within a port.

Under State legislation a harbour master has statutory responsibility for vessel movements within a port.  This is to ensure maritime and navigational safety and to prevent collisions between vessels within port waters.  We are concerned that under the Maritime Transport Security Bill the Secretary of DOTARS and a law enforcement officer can give directions regarding the movement of vessels without consulting with the harbour master or relevant port operator.  This is unwise and could jeopardise port safety.

It is recommended that the Bill be amended to require consultation with the harbour master or person responsible for marine safety in a port before directions are given regarding the movement of vessels. The way to do this would be to insert after 99(4) a provision requiring the Secretary to consult with the harbour master or person responsible for marine safety in a port, where practicable, before making a direction to a ships master with respect to 99 (4)(a), (b), (c) and (d).

Similarly I recommend that the Bill be amended so that a Law Enforcement Officer is required to consult, where practicable, with the harbour master before removing vessels from zones in the port.  The way to do this would be to insert and appropriate sub clause after 159 (2).

States exempt from prosecution

It is recommended that clause 7(2) of the Bill be amended.  Clause 7(1) ‘binds the Crown in each of its capacities’ (i.e. the States and the Commonwealth), while clause 7(2) exempts the Commonwealth, but not the States, from prosecution for an offence under the proposed Commonwealth legislation.  Western Australia’s Attorney General considers that, clause 7(2) should be amended to also exempt the States from prosecution for an offence under this Commonwealth legislation.

Potential inconsistencies between this proposed wide-ranging Commonwealth legislation and State laws.  

The Western Australian Attorney General has pointed out that the savings provisions in clause 8 of the Bill, which indicates that the Commonwealth legislation is not intended to cover the field, will only save State laws where there is an indirect inconsistency.  However, inconsistency, and therefore, invalidity of State laws, could occur in three situations:

· Where there is a direct inconsistency between State laws and the Commonwealth legislation, the latter will (because of section 109 of the Commonwealth Constitution) be inoperative; 

· in this context, Commonwealth regulations made under the extensive regulation making powers in the Bill could result in direct inconsistency and invalidity of State laws.  For example, this could occur if Commonwealth regulations were made under proposed sections 102 or 103 of the Commonwealth Bill; and

· a lawfully given direction of the Commonwealth secretary of the relevant Commonwealth department would prevail over an inconsistent State law, or direction given under a State law.  As you will appreciate, the Bill will confer on the Commonwealth Secretary extensive powers to give directions which could severely affect the operations of ports and shipping and may have an adverse impact on this State’s economy.  

Western Australia requests, therefore, that the Bill be amended to:

· include, so far as its context and subject matter permit, provisions, similar to those in Part 1.1A (sections 5D-5I) of the Corporations Act 2001 (Commonwealth), to deal with the relationship between this proposed Commonwealth Act, Commonwealth regulations, Commonwealth directions and State laws; and

· ensure, so far as possible, States are consulted as to the making and content of any Commonwealth regulations and directions, which may render or have the potential to render State laws inoperative under section 109 of the Constitution so as to avoid, as far as possible, that effect on State laws.  

Approval of Maritime Security Plans

Clause 51(4) provides that the Secretary is taken to have refused to approve a plan if he has not approved or refused to approve a plan within 90 days of receiving it. 

Given that it will be an offence for a maritime industry participant to operate without a maritime security plan and that the absence of an approved plan may result in ships and overseas customers not being prepared to accept cargo from a port or facility, it is unacceptable that there is no time requirement for the Secretary to consider a maritime security plan that has been submitted. 

The clause does not have any safeguards to adequately protect the interests of the port or their customers.  The possibility of a maritime participant lodging an appeal with the Administrative Appeals Tribunal does not provide sufficient comfort to port operators and their customers because their trade and businesses could be seriously harmed before the matter is heard. 

The primary role of ports and port facility operators is to facilitate the efficient movement of trade and it is critical that the Secretary does not become a barrier to trade.  Therefore provisions need to minimise the chances of legislation operating in a way that results in disruptions to the movement of trade. 

It is recommended that the Bill be amended to promote discipline in the department and encourage the Secretary to deal with plans expeditiously. 

One solution may be to require the Secretary to respond to a maritime participant within a specified time after receiving a maritime security plan. 

CONCLUSION

Western Australia supports the Maritime Transport Security Bill and would like to see the legislation proclaimed by the end of the year.  If time permits, Western Australia would like the Commonwealth Parliament to consider amendments to the Bill proposed in this submission.

Name:  Dennis Forte, Executive Director, Regulatory & Regional Services

Contact Number: 08 9216 8700
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