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THE CIVIL AVIATION AMENDMENT BILL 2003.

AIR SAFETY AUSTRALIA represents 1,720 Australian pilots, mostly Private Pilots.  We note that in his Second Reading speech the Minister says that he has "spent a lot of time talking to industry players about this matter".  However, it is not solely those in the aviation industry that are affected by this Bill.  Private Pilots are also deeply affected.  As far as we are aware, the views of Private Pilots were neither sought nor taken into account.

  The following is our submission on the Bill.

Removal of the Board of CASA.  
We have no comment on this.

Serious and imminent risk provisions (new Division 3A).  
These provisions allow CASA to summarily suspend a Pilot's license.  Such a suspension can have an extremely serious impact on the pilot concerned and his or her family.
1 As at present drafted, the provisions apply even if no person is put at risk.  The words in 30DB "… results in a serious and imminent risk to air safety" should be replaced by "… results in a serious and imminent risk to the safety of another person".
2 At present there are several Civil Aviation Regulations (CARs) which can be used to summarily and immediately deprive a pilot of his or her licence.  Of those regulations, only CAR 268 is addressed in the Explanatory Memorandum.  Is it the Minister's intention to repeal the others (e.g. CAR 265) as well?
Enforceable Voluntary Undertakings (new Division 3B)
We commend the Minister for taking account of representations made in respect of the previous scheme for EVUs.  He has made important changes which make the present proposal acceptable.  Those changes are:
· The 6-month time limit;

· The limitation on the quantum of any "fine"; and

· Publication of details of all such undertakings (although it would be better if the undertakings themselves were published).
Protection from Administrative Action for voluntary reporting (new Division 3C).
What an opportunity has been squandered here!

It's a fact of life that aviation is carried out by humans and mistakes will be made.  No amount of legislation or education will change that.  It is an observed characteristic of the human creature that he or she will frequently conceal or deny mistakes.  When mistakes are severely punished, as they are in aviation, the human tendency to conceal or deny them is increased.

One of the main reasons aviation has become the safest form of transport is that aviation safety incidents are thoroughly investigated and analysed and the lessons learned from them are widely published in the aviation community.  In order that incidents (as opposed to accidents) can be investigated and analysed, it is usually necessary that a person disclose the incident.
The Federal Aviation Agency (the USA's equivalent of CASA) has a very successful and long-established program called ASRS.  ASRS has been successful in reducing the tendency to conceal or deny mistakes by providing protection for those who report them promptly.

Regrettably, Division 3C is completely different from ASRS.  A person who makes a report under Division 3C becomes seriously exposed to criminal action as a result of doing so.  The protection given by Section 30DR is illusory.   At the very least a new subsection 30DR (1)(d) is needed - "(d) any information or thing (including any document) obtained as a direct or indirect result of the making of the report."
I am an active pilot and fly often in both Australia and the USA.  If I were to make a serious mistake in the USA I would hasten to report it under ASRS.  However if I made a serious mistake in Australia I would take into account the fact that a report under Division 3C might well lead to a prosecution.

Demerit Points scheme (new Division 3D)

This scheme is nugatory unless CAR 269(1)(a) is repealed.  CAR 269(1)(a) allows CASA to cancel a pilot's license permanently if CASA is satisfied that the pilot has contravened any provision of the Act or the Regulations - even if the pilot has not been convicted of the alleged violation and regardless of how minor it is.  There are regulations which do not relate to safety at all, but merely provide for CASA's administrative convenience (such as CAR 5.56(2)).
A private pilot, Denis Grosser, was accused by CASA of contravening various provisions of the law in September 2001.  His license was cancelled by CASA in April 2001.  He has not been convicted of any of the offences but has now been grounded for more than a year.  It has not even been alleged that any of the offences endangered anyone.  He has now been charged with some of the alleged offences and his trial commences on 6th May.  But he has already been grounded for more than a year!  Any punishment that the Court imposes will be additional to the punishment already meted out by CASA - and if he is acquitted that does not require that CASA re-instate his license.
There is great need for a demerit points scheme, especially to protect paying passengers.  There have been well-documented cases where a commercial operator is alleged to have committed a series of offences but continued flying.  Similarly there have been examples of pilots have been grounded for alleged but unproven offences which did not endanger anyone.
The effectiveness of a non-discretionary demerit points scheme is beyond doubt.  But it cannot sit alongside CAR 269(1)(a).

Reinstatement of civil aviation authorization in special circumstances (new Subdivision D)

Subdivision D is truly astonishing.  It gives CASA to re-instate a license which was suspended by the operation of the "non-discretionary" demerit points scheme.  But that discretion is only available to CASA if, because of the suspension, the person is deprived of his principal source of income!  Such a person is normally engaged in the carriage of fare-paying passenger or commercial cargo, and is the very person of whom the highest standards should be expected.
We cannot understand the rationale for this provision.  It is not explained in the Second Reading speech or the Explanatory Memorandum.
Automatic stay of certain reviewable decisions (new Section 31A)

AIR SAFETY AUSTRALIA commends the Minister for introducing this section.
