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ATTACHMENT C

INFORMATION PAPER

Following the release of its 1999 Policy Statement “A Measured Approach to Aviation Safety Reform” (the Measured Approach), the Federal Government has initiated a wide range of aviation–related reform measures aimed at improving upon Australia’s already strong record in aviation safety.

CASA continues to progress its Regulatory Reform Program (RRP) aimed at making Australia’s regulatory system simpler, clearer and harmonised with best international practice.  In response to industry concerns CASA has extensively reviewed and refocussed its RRP, highlighting “safety through clarity” as its priority.

It is important to achieve the balance between CASA’s role as the standard setter, the compliance assessor, and the regulator.  Even with the substantial progress being made with CASA’s RRP, the Government is of the view there is still considerable room for improvement in the consultation and regulation making processes.  Two key questions - does CASA’s current structure provide appropriate reporting/accountability lines to the Minister; and is the existing board structure appropriate for a safety regulator with considerable enforcement powers - led to the Minister seeking a review by Ted Anson, the current Chairman of CASA.

Mr Anson’s report on CASA’s governance arrangements, rule making, consultation with industry and enforcement processes provided the basis for the Government’s consideration of reforms to CASA.

On 18 November 2002, the Government decided to proceed with the following package of reforms under the Civil Aviation Act 1988 (CA Act).  The reforms were introduced through the Civil Aviation Amendment Bill 2003 on 27 March 2003.

Governance

Firstly, there will be significant change to CASA’s governance arrangements by abolishing the CASA Board but retaining CASA as an independent statutory authority.  As a consequence, the Director of Aviation Safety (‘the Director’) will hold office at the pleasure of the Minister.  The Minister may appoint or terminate the Director after receiving a report from the Secretary of the Department of Transport and Regional Services.

Under the reforms the Director will be designated as CASA’s Chief Executive Officer.  This will mean that the Director will have dual responsibilities for CASA’s safety regulatory functions under the CA Act, and managing CASA in accordance with the Commonwealth Authorities and Companies Act 1997.  The Director will be directly accountable to the Minister for CASA’s performance.

Secondly, the reforms will provide stronger and more direct powers to the Minister over CASA’s governance and accountability by enabling the Minister to: enter into a binding agreement with the Director on matters such as CASA’s policy directions, priorities and performance standards; determine arrangements for CASA to report to him on its work and outputs; determine CASA’s consultation machinery and processes; and establish industry and stakeholder advisory machinery.  CASA will be required to act in accordance with Ministerial notices relating to CASA’s strategic direction and how CASA should perform its functions.

The Minister will also be able to delegate oversight of some of CASA’s functions to the Portfolio Secretary.

The principal impact of the revised governance arrangements is on the executive and leadership level of CASA, and minimises disruption to the technical and operational areas of the organisation.

Enforcement Measures

CASA’s role in regulating air safety combines safety education, administrative action to regulate who may participate in aviation activities, and effective enforcement measures.  At the same time its enforcement regime needs to encourage a culture of compliance without unduly impacting on individual rights and it must maintain industry and public confidence in aviation safety as a whole and in CASA as the regulating agency.

CASA’s primary focus is on the safety of fare paying passengers.  In almost all cases, CASA considers that the appropriate response to inadequacies that create a serious and imminent threat to fare paying passengers must be immediate licence or certificate cancellation or suspension action.  In other cases, other regulatory responses may be more appropriate.  It is important that any detected inadequacy that unacceptably increases the safety risk must be addressed in some way and must not be permitted to continue.

The public has an expectation that air safety is regulated effectively, and that all participants in the aviation industry comply with CASA’s safety rules.  It is therefore imperative that CASA has the appropriate enforcement powers to ensure that only persons and entities that can demonstrate that they can, and will, meet safety requirements are to be allowed to participate.

It is appropriate that CASA, like other regulatory agencies, has the power to take administrative action or prosecution action to enforce safety standards.  The reforms to CASA’s enforcement regime aim to ensure that these existing powers are appropriately balanced through new measures such as enhanced access to independent review of CASA’s decisions and a non-discretionary demerit point system.

A summary of the key elements of the package follows.

Automatic stay of CASA’s decision in cases other than imminent air safety risks

An authorisation holder will be granted an automatic stay of CASA’s decisions to vary, suspend or cancel aviation authorisations in cases which do not involve a serious and imminent risk to air safety.  This will allow the authorisation holder to continue to exercise the privileges of the authorisation for a period of 90 days.  

The stay will be automatic, effective from the day CASA notified the holder of the decision. Providing the authorisation holder lodges an appeal to the Administrative Appeals Tribunal (AAT) against CASA’s decision within five business days of being notified of the decision, the stay will remain in force for a period of 90 days from the period of notification, or until the AAT decision on the matter comes into operation, whichever is the earlier.  If the authorisation holder does not apply for AAT review within 5 business days of CASA’s decision, the stay will lapse at the end of the fifth business day.

At the end of the 90-day period the stay will lapse and the authorisation holder will need to apply to the AAT for a further stay under normal AAT procedures.  Automatic stays of this type are presently used in the USA.

If the authorisation holder lodges an appeal to the AAT outside the five business day period, the authorisation holder may still seek a stay of CASA’s decision but will not have an automatic stay, as is currently the case.

The automatic stay will enhance fairness by reducing the time an authorisation holder is grounded while awaiting a review of CASA’s decision; and the final decisions to vary, suspend or cancel an aviation authorisation are not linked to an immediate risk to aviation safety.

CASA’s decision to suspend an authorisation in cases involving serious and imminent risk

The reforms will introduce revised arrangements relating to CASA’s power to suspend an authorisation in cases where it has reasonable grounds to believe there is a serious and imminent risk to air safety.

Where CASA exercises its power to suspend an authorisation because of a perceived serious and imminent risk to air safety, CASA must seek an exclusion order from the Federal Court within five business days of the decision to suspend, otherwise the suspension lapses.  In such cases, CASA’s decision to suspend will not be subject to merits review by the AAT or to the new automatic stay provisions.  

If CASA applies for an exclusion order, the Court can only issue the order if, after hearing evidence from both parties, it is satisfied that there are reasonable grounds to believe that the authorisation holder has breached the new legislative prohibition of engaging in conduct that constitutes, or contributes to, or results in a serious and imminent risk to air safety.

The effect of the exclusion order will be to restrain the authorisation holder from engaging in conduct that, without the authorisation, would be unlawful.

The Court will determine the period for which the order is in force.  The maximum period will be 40 days and CASA’s suspension of the relevant authorisation will remain in force for the period of the order.  The Court may terminate or vary an order (including the period of the order) on application by CASA or the authorisation holder.

CASA can only apply for one extension of the order.  If CASA applies for an extension, and if an extension is granted, the exclusion order will continue for a maximum of 28 calendar days.  If the extension is not granted, or if CASA withdraws its application for an extension, the suspension will lapse on the day the Court decides not to grant the extension, or on the day the application is withdrawn.

During the period of the order, CASA must investigate the circumstances that gave rise to the decision to suspend the authorisation, and it will have five business days after the end of the order period to issue a Show Cause Notice (SCN), if it considers this is necessary.  If CASA issues a SCN, the suspension will continue for the period of the SCN.  If CASA does not issue a SCN, the suspension will lapse at the end of the fifth day after the period of the order, unless the suspension is revoked earlier.

Where CASA issues a SCN, it will be required to make a final decision on the matter within five business days of the end of the SCN period.  If CASA’s final decision is to suspend, vary or cancel an authorisation, the authorisation holder can seek merits review by the AAT, but with no automatic stay.  

If, however, CASA’s investigation does not produce sufficient evidence that constitutes an imminent safety risk, CASA may decide to issue an SCN under the provisions relating to non-imminent safety risks.  In those situations, the suspension that led to Court order will lapse on the day CASA gives the authorisation holder the SCN, and an automatic stay would apply if the authorisation holder seeks a review of the decision within five business days. 

The scheme will ensure independent judicial scrutiny of a decision by CASA to suspend an authorisation, with immediate effect, on the basis of a serious and imminent risk to air safety, by providing for judicial adjudication of CASA’s decision, on the basis of evidence from both parties.

Demerit Point Scheme

The reforms will initiate a demerit point system similar to the system for drivers’ licences.  The scheme will apply to minor offences, that is, a breach of any regulations made under the CA Act.  The number of points that will attach to each offence will be prescribed in the Regulations.  CASA will record demerit points against an authorisation holder’s name in a demerit point register.

Authorisation holders will incur demerit points for an offence if:

· they are served with an infringement notice for the offence and pay (in whole or in part) the fine specified in the notice; or

· they are convicted or found guilty of the offence.

The period in which the maximum number of points can be accumulated or exceeded before CASA takes any action is three years.  The maximum number of points that can accrue in the first three-year period is 12 points.  When an authorisation holder accrues or exceeds that limit, CASA must suspend all the authorisations relating to the same activity, eg licences, in the authorisation holder’s name.  CASA’s decision to suspend will not be subject to merits review by the AAT.

In the second three-year period, the maximum number of points that can accrue is six points, and if that limit is reached or exceeded, CASA will again suspend the authorisation.

The period of suspension will depend on the points incurred:

· for the first three-year period:

12-15 points

3 months

16-19 points

4 months

20 points and over

5 months

· for the second and third three-year periods:

6 – 9 points

3 months

10-13 points

4 months

14 points and over

5 months

In the third three-year period, the limit will also be six points.  However, the scheme is a ‘three strikes and you’re out’ system, and CASA must cancel all the authorisations relating to the same activity in the authorisation holder’s name, for a period of three years, when an authorisation holder accrues or exceeds that limit.

Where an authorisation holder has several authorisations relating to the same activity, and all the authorisations are suspended or cancelled, the authorisation holder will be able to apply to CASA to have an authorisation reinstated with special conditions if the suspension or cancellation of that authorisation will affect their livelihood.  CASA’s decisions on such applications will be subject to merits review.

All demerit points accrued by the authorisation holder will be deleted from the register when an authorisation holder accrues or exceeds the maximum number of points and the authorisation holder’s authorisations are suspended or cancelled.

As with the road traffic system, this scheme will provide a non-discretionary, self-executing system of dealing with repeat offenders. 

The proposed new automatic stay scheme, the use of Federal Court orders for immediate suspensions and the demerit point system all provide for independent review of CASA’s decisions to vary, suspend or cancel an aviation authorisation.

Protection from administrative action for voluntary self reporting

This scheme will assist CASA in the gathering of information about contraventions of the regulations.  It will provide a statutory protection from administrative action (eg licence suspensions) to authorisation holders who voluntarily disclose minor breaches to an independent body through a confidential reporting system within ten days of the breach.  The proposed confidential reporting system is based on the proven system administered by the National Aeronautical Space Agency in the United States, for the Federal Aviation Administration, known as the Aviation Safety Reporting System.  Under this system there is no limit on the number of reports a person is able to submit but a person can only take advantage of the protection once every five years.

However, a protection will not be available for:

· deliberate breaches of the regulations;

· breaches of the Civil Aviation Act 1988;

· breaches that seriously endanger the safety of fare-paying passengers, other aircraft or people on the ground;

· contraventions involving fraudulent behaviour; or

· contraventions that cause or contribute to an accident or serious incident before or after the report is lodged.

The scheme is intended to encourage a culture of reporting safety breaches and will assist CASA in identifying patterns that may indicate a need for training.

Enforceable Voluntary Undertakings

The reforms will establish a scheme of enforceable voluntary undertakings (EVUs) that will give CASA the power to accept a written undertaking from an authorisation holder in relation to compliance with civil aviation safety legislation.  Such undertakings will be completely voluntary – CASA will not have the power to compel an authorisation holder to give an undertaking.  However, once an authorisation holder has given an undertaking, if CASA considers that the holder has breached a term of that undertaking, CASA will be able to seek an order from the Federal Court requiring the authorisation holder to abide by the undertaking.  The provision is modelled on section 87B of the Trade Practices Act 1974.

The proposal for EVUs introduced previously under the Aviation Legislation Amendment Bill has been amended to take into account recommendations made by the Senate Rural and Regional Affairs and Transport Legislation Committee which examined that Bill.  The amendments made are as follows.

· CASA must publish details of the EVUs on the Internet.

· The period for which an EVU applies will not exceed 6 months.

· Where CASA considers a person has breached any terms of the EVU and applies to the Federal Court for an order, the order in respect of payment to the Commonwealth will be limited in that the Court can only order an amount up to the amount of any financial benefit that the person has obtained directly or indirectly, and that is reasonably attributable to the breach of the undertaking.

Summary

The new enforcement measures will strike the appropriate balance between enhancing natural justice and maintaining CASA’s powers to take action on safety breaches.  They do not in any way dilute CASA’s powers to take action when there is a serious and imminent risk that could jeopardise the safety of fare-paying passengers.  Rather, they will provide CASA with a broader range of tools that match the regulatory action with the seriousness of the breach.
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