
SUBMISSION TO THE INQUIRY BY THE SENATE RURAL AND REGIONAL AFFAIRS AND TRANSPORT LEGISLATION COMMITTEE ON THE CIVIL AVIATION AMENDMENT BILL 2003

Overview

The package of reforms to the Civil Aviation Safety Authority’s (CASA) governance arrangements and enforcement regime being implemented under the Civil Aviation Amendment Bill 2003 (the Bill) is based heavily on the findings of an independent review undertaken by Mr Ted Anson, the current Chairman of CASA.

Revised Governance Arrangements

Mr Anson’s review addressed two key governance questions - does CASA’s current structure provide appropriate reporting/accountability lines to the Minister; and is the existing Board structure appropriate for a safety regulator with considerable enforcement powers.

The Government’s decision to abolish the CASA Board is based on Mr Anson’s findings that a Board structure is not appropriate to CASA’s unique safety regulatory responsibilities.  

The new governance model under which the Director of Aviation Safety (the Director) will be the Chief Executive Officer of CASA will strengthen the Minister’s control over CASA’s performance and strategic policy direction by providing direct lines of authority between the Minister and the Director.

The principal impact of the revised governance arrangements is on the executive and leadership level of CASA, and minimises disruption to the technical and operational areas of the organisation.

New Enforcement Schemes

These reforms also address industry concerns with CASA’s current enforcement policy; an area that was also extensively reviewed by Mr Anson.  They deal with both the range of enforcement tools available and procedural fairness in their application. 

CASA’s role in regulating air safety combines safety education, administrative action to regulate who may participate in aviation activities, and effective enforcement measures.  At the same time its enforcement regime needs to encourage a culture of compliance without unduly impacting on individual rights.  It must also maintain industry and public confidence in aviation safety as a whole and in CASA as the regulating agency.

CASA’s primary focus is on the safety of fare paying passengers.  In almost all cases, CASA considers that the appropriate response to inadequacies that create a serious and imminent threat to fare paying passengers must be immediate licence or certificate cancellation or suspension action.  In other cases, other regulatory responses may be more appropriate.  It is important that any detected inadequacy that unacceptably increases the safety risk must be addressed in some way and must not be permitted to continue.

The public has an expectation that air safety is regulated effectively, and that all participants in the aviation industry comply with CASA’s safety rules.  It is therefore imperative that CASA has the appropriate enforcement powers to ensure that only persons and entities that can demonstrate that they can, and will, meet safety requirements are to be allowed to participate.

It is appropriate that CASA, like other regulatory agencies, has the power to take administrative action or prosecution action to enforce safety standards.  The reforms to CASA’s enforcement regime aim to ensure that these existing powers are appropriately balanced through new measures such as enhanced access to independent review of CASA’s decisions and a non-discretionary demerit point system.

The enforcement measures being introduced under the Bill will provide CASA with a broader range of tools to match the regulatory action with the seriousness of the breach.  They will not in any way jeopardise Australia’s high standard of aviation safety as they do not dilute CASA’s regulatory powers, particularly its power to act quickly when there is a serious and imminent air safety risk.  

The new enforcement schemes will increase fairness for the aviation industry and build a greater degree of trust and confidence between industry and the regulator which is imperative for the safety of Australia’s airways.

A series of flowcharts explaining the five enforcement schemes being introduced under the Bill is provided at Attachment A to assist the Committee’s understanding of the new measures.

Previous Parliamentary consideration of the enforceable voluntary undertakings scheme

The proposal for enforceable voluntary undertakings (EVUs) was introduced previously under the Aviation Legislation Amendment Bill (No. 2) 2000, which subsequently became the Aviation Legislation Amendment Bill (No. 1) 2001 (AVLAB).  The AVLAB was referred by the Senate to the then Senate Rural and Regional Affairs and Transport Legislation Committee after passing the House of Representatives.  In its report, the Committee made the following recommendations:

“3.4
The Committee recommends that the Bill be amended to limit the application of enforceable voluntary undertakings proposed by the Bill to matters arising under the Civil Aviation Act 1988.

3.6
The Committee recommends that an appropriate form of publicly available register of enforceable voluntary undertakings be provided for in the Bill and that the Bill be amended accordingly.

3.9 The Committee recommends the following new sub-clause be added to proposed new section 31A:

(5)
CASA cannot accept an undertaking from a person for a period of more than six (6) months, but may accept a further undertaking from the person after a previous undertaking ceases to have effect.”

The provisions in Division 3B of the Bill, which introduces the EVUs scheme, reflects those recommendations, namely:

· s.30DK(4) which requires CASA to publish details of the EVUs on the Internet;

· s.30DK(2) which requires that the period for which an EVU applies will not exceed 6 months;

· s.30DK(7) which provides that where CASA considers a person has breached any terms of the EVU and applies to the Federal Court for an order, the order in respect of payment to the Commonwealth will be limited in that the Court can only order an amount up to the amount of any financial benefit that the person has obtained directly or indirectly, and that is reasonably attributable to the breach of the undertaking.
Regulations

The Bill provides that regulations will be developed to prescribe the detail and operation of the Demerit Points Scheme and the Voluntary Reporting Scheme being introduced under the Bill.

CASA is currently in the process of rewriting and restructuring the Civil Aviation Regulations 1988 (CAR 1988) as part of its Regulatory Reform Programme.  The provisions in those regulations are being revised and re-enacted as the Civil Aviation Safety Regulations 1998 (CASR 1998).

As Part 13 of the CASR 1998 will deal with enforcement processes, the regulations prescribing the demerit points scheme and the voluntary reporting scheme will be contained in that Part.

A set of draft Regulations is provided at Attachment B for the Committee’s information.  In short, the Regulations will repeal Regulation 268 of the Civil Aviation Regulations 1988 (CAR 1988), which authorises CASA to suspend licences immediately and without a show cause process, from the commencement of the proposed new sections 30DA to 30DJ of the Bill.  These types of suspensions will, once the Bill is enacted, be regulated by those provisions prescribe the following matters.  The Regulations will also prescribe the following matters.

In relation to the demerit points scheme, the Regulations will prescribe:

· all offences under the CAR 1988 and the CASR 1998 as offences to which the demerit points scheme will apply.  Offences under the Civil Aviation Act 1988 are not part of the demerit points scheme;

· the number of points that will be incurred in relation to an offence;

· the classes of civil aviation authorisations.

In relation to the voluntary reporting scheme, the Regulations will prescribe:

· contraventions of the CARs 1988 and the CASR 1998 to which the scheme will not apply;


· the Executive Director of Transport Safety Investigation (Executive Director), established in accordance with clause 12 of the Transport Safety Investigation Bill 2003, as the prescribed person to whom reports should be made;

· the functions of the Executive Director in administering the scheme and his/her reporting responsibilities;


· the purposes of the scheme;


· the manner in which reports are to be made; and


· the limitations on the use of information reported.

Consultation

CASA’s enforcement powers and procedures have been the subject of consultation with industry for many years.  The then Chairman of CASA in 1998 released a Discussion Paper proposing a new approach to enforcement.  The Minister released a policy statement in November 1999 titled “A Measured Approach to Aviation Safety Reform” which comprised the Government’s vision for Australia to have a world class aviation safety regulatory environment.

The current reform package has emerged as a result of extensive industry representations over time to the Minister and the Department.  Substantial input from industry as to the failings of the existing regulatory framework has been complemented by suggested improvements to both process and enforcement tools.  In 2001, Mr Ted Anson, the current Chairman of CASA, was commissioned to review CASA’s governance and regulatory processes with a view to recommending which initiatives might improve the operation of the organisation.  Mr Anson travelled extensively and met with a range of operators, including meetings at General Aviation (GA) and regional airports.

Mr Anson undertook to complete a round of consultation with the industry and in particular with the GA sector; coordinating a series of field visits, including in the north of Australia.

Many of the subsequent recommendations were included in the reform package.  Rather than attempt to subsequently consult again with industry, the emphasis has been placed on a communications and education strategy to demonstrate that industry’s suggestions have indeed been extensively adopted and to explain how they will be implemented.  This approach began with a briefing of key industry stakeholders in December 2002 soon after the Government agreed to the new measures on 18 November 2002 and has continued with further briefings, circulation of an Information Paper to industry and the posting of CASA reform information on the Departmental website www.dotars.gov.au, including the Information Paper and links to the draft Bill and Explanatory Memorandum.  A copy of the Information Paper is at Attachment C.
This communications process will lead into a series of detailed education and training briefings by CASA to industry and CASA staff prior to the enforcement measures taking effect.

One of these measures, the demerit point system, was originally proposed by industry and is a system already widely used and accepted within the road transport sector.  The demerit points have been adapted for the aviation industry where they are intended to deter recurrences or continuations of minor breaches.  CASA will simply administer the law, in the same way as the Roads and Traffic Authority administers the demerit point scheme for road traffic infringements in New South Wales.

Protection from administrative action for voluntary reporting has also been modelled on a proven system which is administered by the National Aeronautical Space Administration (NASA) in the United States on behalf of the Federal Aviation Administration.  The US system has been modified to suit Australia’s regulatory system.

Consultation with industry on aviation matters has been assisted by the establishment of two consultative bodies.  The Aviation Safety Forum (ASF) is a special consultative body helping the aviation community and CASA work effectively together to improve aviation safety in Australia.  It is made up of a group of 15 very experienced aviation people who advise CASA on important strategic issues.  It is one part of a strategy to ensure the aviation industry participates in the development of a better regulatory and safety environment.  The work of the ASF complements that of another CASA and industry consultative body; the Standards Consultative Committee (SCC).  The SCC is made of aviation industry technical experts and provides advice to CASA on detailed proposals for change to the aviation regulations.  Together, these consultative bodies ensure that the aviation industry has a structured opportunity to take part in the changes being proposed and made in Australian aviation.

Another specific consultation measure was the appointment of Mr Bruce Byron by the Minister in 2002 as a special adviser on the Regulatory Reform Programme.  Mr Byron continues to be a valuable source for industry to use as he is playing an impartial role as an advocate for the aviation industry in the regulatory review process by collecting feedback from the aviation community whilst ensuring CASA takes the ideas and comments into account as new safety regulations are developed. 

The reforms draw extensively on all the different mechanisms provided for consultation and the views and ideas put forward.

Education and Training

The GA sector, in particular, has indicated that it wants an increased emphasis on industry training and education.

The Bill provides that the new enforcement measures will not take effect until four months after Royal Assent is given.  This is to allow CASA to undertake education and training activities to introduce the new measures to industry.
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