CASA Ref : C03/10044

28 April 2003

Mr Andrew Snedden

Committee Secretary

Rural and Regional Affairs and Transport Legislation Committee

Dear Mr Snedden

CIVIL AVIATION AMENDMENT BILL 2003

AVIATION TRANSPORT SECURITY BILL 2003

AVIATION TRANSPORT SECURITY (CONSEQUENTIAL PROVISIONS) Bill 2003
Thank you for your invitation of 7 April 2003 to provide a Submission to the Committee commenting or making observations on either or all of the Bills.

As you would appreciate, the CASA governance issues addressed in the Civil Aviation Amendment Bill 2003 are a matter for the Government and we would have no comment to make on these matters.

CASA fully supports the enforcement elements of the Bill as they provide a larger toolbox of enforcement powers that will improve air safety while delivering greater fairness and accountability.  These elements of the Bill are consistent with enforcement policy directions endorsed by the CASA Board.

As a generalization, CASA has been hampered through a limited range of tools to ensure regulatory compliance.  The tools were either very harsh (licence suspension or prosecution) or relatively weak (counseling).  The recent introduction of administrative fines assisted in filling the gap and the enforcement elements in the Bill provide significant further assistance.

CASA has been accused from some quarters in the aviation industry of being “judge, jury and executioner”.  While this accusation is not accurate, the provisions in the Bill make it even more clear that CASA’s decisions are subject to independent review and should reduce the scope for criticism of the exercise of powers by CASA.

The greater flexibility in the new enforcement tools reflected in the Bill recognises the increasing maturity of the aviation industry, where many operators and maintenance organisations want and need advice and assistance from CASA.  In these cases this makes the threat of regulatory action inappropriate.  Importantly, CASA will still have the power to immediately ground an airline or close a maintenance organisation if there is an imminent threat to safety, but CASA will need to obtain an order from the Federal Court to confirm the decision within five days.  This new judicial review arrangement should provide confidence that any actions taken by CASA are appropriate and will impose significant disciplines on CASA to ensure its actions are reasonable and well supported before they are implemented.  

Where CASA is proposing removal of a person’s or organisation’s licence or approval (where an imminent safety threat is not evident), the automatic stay provisions of the Bill will ensure the action will not have effect until the action is considered by the Administrative Appeals Tribunal (AAT) or is not contested.  In other words, if a licence holder considers CASA to have acted inappropriately they will have their chance to be heard by an independent tribunal before the action takes effect.  The AAT is currently able to issue stays against CASA’s administrative decisions.  From CASA’s perspective these arrangements will assist in ensuring that justice is seen to be done particularly by ensuring a tribunal, independent from CASA, can fully review the case before a decision takes effect.

The penalty points system is based on the arrangements in place for motor vehicle licences in NSW.  It facilitates appropriate action being taken against those who may regularly transgress the regulations.  The scheme is graded (increasing the suspension periods and lowering available points) if transgressions continue over time – along the same lines as that applying to NSW motor traffic licences.  There is provision for appeal to CASA if suspension of a licence will cause severe financial hardship.

Enforceable voluntary undertakings are an additional tool available to redress infringements for which prosecution or licence action would be disproportionate or otherwise unwarranted either by reference to the nature of the inadequacy itself or because of the diversion of resources that would be involved in the conduct of the prosecution or licence cancellation. CASA believes that such undertakings are an appropriate non-adversarial tool that could be used for mature operators who have a positive attitude to safety compliance. 

The proposed arrangements for protection from administrative action will be run separately and independently from CASA.  It is modeled on arrangements operating in the United States known as the Aviation Safety Reporting System.  The arrangements will enhance the collection of information on contraventions of aviation regulations by encouraging reporting.  This should benefit aviation safety by assisting the identification and analysis of safety trends and facilitating early remedial action.  Protection is not available for offences against the Civil Aviation Act 1988, or where a contravention results in an accident or serious incident.

In summary, the changes proposed in the Bill would provide CASA with appropriate powers to protect aviation safety, while providing people in the aviation industry with additional procedural fairness and protection.

For information of the Committee, I am attaching a copy of a media release issued by CASA on 19 November 2002 welcoming the changes to the enforcement powers announced by the Deputy Prime Minister and Minister for Transport and Regional Services, the Hon John Anderson MP.

CASA does not wish to comment on the other two Bills being considered by the Committee.

I will be leading the CASA team at the Hearing, which I understand is planned for Monday 5 May and will be accompanied by Mr Bruce Gemmell, Deputy Director and Mr Peter Ilyk, General Counsel.

Yours sincerely

Mick Toller

Director of Aviation Safety

