Submission –Federal Senate Inquiry – Australian Wool Innovation Ltd- compliance with Statutory Funding Agreement, et al.

1. My full name is Colin John Dorber. I reside at 51 Hilma Street, Collaroy Plateau.


2. I am attending this inquiry in my capacity as a private citizen.


3. From 1 March 2001 to early December 2002, I was the Managing Director of the entity Australian Wool Innovation Pty Ltd and thence Australian Wool Innovation Limited.

Statutory Funding Agreement - compliance
4. During that period I was responsible for reporting to the Board of the Company and to the Minister for Agriculture in respect of compliance with the Statutory Funding Agreement (SFA) entered into between the Commonwealth of Australia, Australian Wool Innovation Pty Ltd and Australian Wool Research and Promotion Organization (on conversion then  known as Australian Wool Services Limited)


5. During the period, I certified in writing, on a number occasions, by way of a signed certificate, that the expenditure  claimed under the SFA had complied with the requirement of Clause 4.1.(b) and Schedule 4 of the SFA.


6. Recital C of the SFA requires that AWI Pty Ltd/AWI Ltd be declared to be a research body for the Australian wool industry. AWI Pty Ltd/AWI Ltd was so declared.

7. In respect of the operations of the SFA I say:

(i) The SFA is an effective operational tool designed to ensure proper governance of Commonwealth Matching Funds and compulsory Wool Levies. It is designed to strike a balance between the independence of a limited propriety company and the oversight of Commonwealth funds. As such, the SFA is an effective operational instrument; further,


(ii) The reporting and audit rules specified in the SFA are adequate to safeguard the interests of shareholders and the Government.


Further increases in the role of the government in the operation and administration of AWI Limited would be contrary to the intent of the Wool privatisation process, contrary to the interests of shareholders and represent a further and unnecessary cost burden to both the Company and government.



Denial that funds were spent contrary to the SFA

· Agri-political activity

8. The SFA defines the activities of the Company upon which one may spend funds provided under the SFA. In particular the agreement defines Agri political activity as:

         
“…political campaigning or funding, developing, designing, resourcing or participating in activities intended to exert political rather than advisory influence on government policies or in activities intended to exert political influence on public opinion…”



9. At no time during my period as Managing Director were any funds of the Company, subject to the provisions of the SFA, expended on Agri political activity. 


10. Moreover, during my time as Managing Director no allegation to the contrary was ever made to the Company, its Board or Officers. None has been made to me since.



  Matching funds – eligible R&D activity.
11.
The agreement (SFA) requires that ‘Commonwealth matching funds’ 

”be only paid equal to 50% (capped) of the amounts already spent by the Company on eligible R&D activities.”  Schedule 4 defines eligible R&D activities.


12. During my period of management, at no time was a claim submitted for matching funds other than in respect of eligible R&D activities. At no time during the period was any allegation made that any funds had been claimed contrary to the SFA.

· Farmhand Drought relief appeal
13. In respect of public allegations that the alleged ‘donation’ to the Farmhand Drought appeal, in October 2002, constituted a breach of the SFA, I say:

(i) Such a claim is untrue;


(ii) Details of the circumstances surrounding the negotiations of funding was provided to the Commonwealth in writing upon request;


(iii) At no time has the Commonwealth, or any Minister, suggested such negotiations breached the SFA;


(iv) The public claims made by certain current Directors of AWI Ltd about the project funds are untrue;


(v) In particular, the claim by the current Chair of AWI Ltd that he, or any member of his Board, issued any instructions revoked or otherwise acted in respect of the farmhand drought relief appeal funds, are untrue.

14. I say that the conduct of Mr. Ian McLachlan and Mr. Simon Campbell, and the NSW Farmer’s Association, amongst others, in respect of this matter, has been deceitful and that they have been untruthful to AWI shareholders. 

15. I believe that Mr. McLachlan and some other current AWI Directors improperly used this issue as a pretext to justify my dismissal as Managing Director.

16.
At no time since my dismissal as Managing Director of AWI Ltd has any person sought advice clarification or information from me, concerning this matter.

17.
The written records of AWI Limited support my contention that this matter was handled correctly at all times.  My decision to terminate the proposed funding agreement was due my dissatisfaction with the conduct of certain officers acting on behalf of the organisers of the appeal. It had nothing to do with the criticism that I received for the decision to support the project.


18.
The decision to support the drought relief appeal was based on the announcement by Mr. Alan Jones, Radio Broadcaster that the fund would not only provide assistance to farmers, but would also engage in research to address major issues concerning the use and management of water, especially in the context of drought, but more specifically to identify potential future solutions. AWI had already signaled an intention to engage in this form of research and my approach to the Farmhand appeal was based upon seeking mutual advantage and leverage of funds to increase the potential total available monies available for such research. It was not my intention that any AWI funds be spent on financial relief to farmers for the following reasons:
(i) The managing director delegation to make such grants was limited to $150,000 per approval;

(ii) I was aware that appropriate State and Federal funds were available for such purposes.

(iii) I could (would) only ever support expenditure of AWI funds for the benefit of woolgrowers as required by the Constitution of the Company

19.
This matter became the subject of public comment only because I exercised the consistent practice endorsed by the former AWI Board to be open and transparent in all my dealings with shareholder funds. Had I not made a public statement about this matter (or any other funding decision of the Company) then the information would not have appeared in the public forum. 


20. Termination of the proposed Farmhand Drought appeal agreement was undertaken by me and (in part) the previous Board. It was not an initiative of the current Board or Chair.


21. Upon request made to me by the Secretary of the department of AFFA, I provided a detailed written explanation of the process, reasoning and outcomes. The letter was provided within 6 hours of the request. I then discussed it with Mr. Taylor who thanked me for it, indicated he would be providing it to the Minister and that it addresses all of the concerns raised with him by external parties. At no time did he suggest or infer there had been a breach of the SFA. That letter should be provided to the Committee by the Department.

Deed of release Dorber/AWI – breach by AWI
22. My termination of employment was the subject of a mutual deed of release dated 2 December 2002. One of the terms of that release required that both parties: 

“covenant and agree that each will refrain from any direct or indirect disparagement or criticism of the other in public or by any means of publication. The obligations set forth in this clause apply to AWI using its reasonable endeavors to ensure that its employees, servants, agents and contractors also comply with these obligations in relation to conduct in the course of their employment, agency or contracts.”
23. In my view, by his consistent criticism of the management and governance of the company during my stewardship, Mr. McLachlan has breached the terms of the Deed of release and demonstrated a lack of honorable conduct in this and other matters by taking advantage of a Deed of Release. This release has precluded me from making public comment on claims he has made in the media about the management of AWI Limited whilst I was Managing Director. 


24. By way of example, I point to the letters (in parts) to shareholders of March 2003 and June 2003, public and reported comments made by Mr. McLachlan (including a speech to the NSW Farm Writers Association on 31 March 2003), public and reported comments made by Mr. Simon Campbell, President of the Agri political body WoolProducers (a commodity council of the NFF) and comments made by Senator Jeannie Ferris, amongst others (based on information which I say could only have been supplied by or through Mr. Ian McLachlan) all constitute a carefully calculated campaign to circumvent the obligations of that Deed of Release, whilst at the same time ensuring that such opportunity was not afforded to me, without the threat of instant legal action .



Corporate Governance issues – former Board and Management
25. Allegations of a failure of corporate governance by the former Directors have not been substantiated. In particular:

· Claims that the former AWI Board failed to disclose a ‘failed AGM” in respect of the election of certain directors is untrue. The claim was made by a Mr. Simon Campbell who, at the time he made the assertion, knew it to be untrue. (He had received comprehensive written advice and had been briefed verbally). The facts are that, when the former Managing Director identified to the then Board deficiencies surrounding the demerger process, because of oversights in the Constitution of AWI Pty Ltd and subsequently AWI Limited, those matters were reported immediately to the Board, subjected to immediate legal investigation and disclosed in a timely and proper manner to shareholders. 


· Claims that the former AWI Board 'showed a lack of respect to shareholders’ were false, illogical and had no basis in corporate law. The claims were made as part of a deliberate political campaign to destabilise the former AWI Board in a climate of long standing political mistrust, engendered by wool industry political bodies who deeply resented the decisions of wool growers to establish AWI Pty Ltd as a corporate entity, free of the (previous) control exercised by those political bodies.

As a demonstration of the former Board’s commitment to informing shareholders, I record:

1. Publication of Beyond the Bale –bi monthly

2. Circulation of the second strategic plan and operating to plan to every shareholder

3. An average of two informative press releases weekly

4. Conduct of face to face shareholder meetings (BBQ & bash) at least monthly

5. Conduct of industry wide acclaimed Forums in March 2002

6. Attendance any many industry functions throughout Australia

7. Frequent shareholder approval of the new level of contact and communication.

8. Meeting and letters to Major Woolgrower Groups and face to face briefing of key, large shareholders


· Claims that I, as the Managing Director lied to the 
Shareholders at the 2002 AGM are untrue and defamatory. At the time of the AGM I reported to shareholders the truth as I knew it at that date, concerning the proposed lease/sale of company property in York Street, Sydney. My advice was based upon a written report received from the AWI Operations Manager, concerning the sale or lease of the subject property. The subsequent failure of the proposed lessee to complete the contract was as a direct result of a disagreement over removal of certain fixed objects from the site. This disagreement occurred after the AGM.


· Claims that I lied to the shareholders about the number of full time, permanent AWI employees as at the date of the 2002 AGM are untrue.



[Note: The 2002 AGM was recorded by tape and the inquiry could access that tape and hear the words that substantiate my claims for themselves.]



26. At all times, I acted in accordance with 


·           The Constitution of AWI, 

· The provisions of Corporations Law,  

· The Statutory Funding Agreement
·  The Board approved delegations and 
· The published strategic and operating plans of the Company. 

No person has ever suggested directly to me, or through my lawyers, anything to the contrary. Generalised slurs have been made against me by the present Chair of AWI but none of these are substantiated or would be able to be substantiated. In my belief these comments are based in the politics of the wool industry, not on fact.



Comments on ‘unpublished internal mid year audit.’
27. For the Financial Years 2001, 2002 the independent Auditors of the Company, PriceWaterhouseCoopers had unfettered access to the Chief Financial Officer, all staff, the books and records of the Company. 


28. The AWI Board had a Finance and Audit Committee, on which I sat as an observer only, and which generally met monthly and carried out regular oversights of reports to the Board, financial matters and other issues relating to the good corporate governance of the Company.


29. At no time did the Auditors raise with management, the Finance and Audit Committee, or the Board, any allegations or suggestions of improper conduct. Indeed, the audited accounts of the Company were presented to the shareholders (2001 –AWS Ltd, 2002 AWI shareholders) and were adopted without dissent.


30. In September/October 2002, at the initiative of management (myself and the CFO) PriceWaterhouseCoopers reported in writing to the Board concerning the financial management of the Company. 

The report found that proportional to the exponential growth of the Company, the financial affairs of the Company were properly and prudently managed. The report made a number of recommendations concerning process, all of which were received, implemented and monitored by the Finance and Audit Committee of the Board.


Political pursuit of former Board Members
30.
I say that the current public campaign against the former Board of AWI Limited is:

a. motivated by the politics of the industry;


b. designed to create prejudice in the minds of shareholders and government against the former Board members of AWI Limited;


c. constitutes a breach of the SFA in respect of the use of funds for Agri political activities;


d. is based on deliberate untruths, distortions of facts and misinformation;


e. Is untruthful, in that a letter to shareholders, purporting to be the outcome of an audit by PriceWaterhouseCoopers is not in fact a fair reflection of that report.

Comment on McLachlan letter to shareholders – June 2003.

31. I refute as untruthful and mischievous, allegations made concerning management practices referred to in a letter to shareholders of June 2003 and released to selected rural media outlets seven days prior to dispatch to AWI shareholders.


32. In particular I say in respect of that letter that the following additional information or clarification is required and would provide AWI shareholders with a more truthful and transparent report on the state of affairs at AWI.


33. Under the heading ‘Management consolidation’ Mr. McLachlan reports on the appointment of a Mr. Les Targ.

34.  In the interests of good corporate governance, the current Chair of AWI, Mr. McLachlan should have (but has failed) disclosed the long-standing personal/business relationship between himself and Mr. Targ. 

35. Mr. Targ and Mr. McLachlan are both (and have been for some years) Directors of the recently announced, failed Space Lift Pty Ltd. Further, Mr. Targ and Mr. McLachlan should have also disclosed their business relationship and connections when Mr. Targ was employed at Australian Defence Industries, whilst Mr. McLachlan was the Minster for Defence.

36. Neither Mr. Targ nor Mr. McLachlan have disclosed to AWI shareholders that receivers and managers have been appointed to Space Lift. 


37. Mr. McLachlan should also identify to the shareholders (beyond generalisations) the formal qualifications of Mr. Targ and the basis for appointing him from consultant to full time employee on $250,000 plus per annum and why within three weeks of that appointment, he arranged to have him receive an alleged $40K increase on the grounds that an ‘unknown entity’ was going to headhunt him away from AWI.
 



38. Mr. McLachlan has not disclosed to the shareholders that having appointed Dr Stephens on $360,000 per annum (approx) within four weeks he asked the Board to increase that amount by between $30K - $40K.


39.  In respect of the AWI project and subsidiary company ShearExpress Pty Ltd, AWI should release the ‘secret report’ written by the latest AWI Board appointee into ShearExpress and justify the claims it makes about the ‘optimistic assumptions’. 


40. The statement in the McLachlan letter to shareholders is not an accurate reflection of the former Board’s deliberations on this matter.

ShearExpress Pty Ltd
41.  A full report of the process followed by the former AWI directors before approving the ShearExpress project would disclose a probity driven review process, driven extensively by the importance of protecting shareholder funds.


42.  In respect of the AWI Global Pipeline Study I note that the study was not completed at the time of the Board changeover. 


43. The former management should have been given the opportunity to comment on these assertions, before they were published.

Project Management
44. The former directors and I have been subject to considerable criticism in respect of the management of AWI projects. This has been a theme of many public comments made by Mr. McLachlan and others.
· Advance payments – 

44.
There is nothing unusual in making advances under properly controlled conditions (letters of comfort, legally binding exchanges about commitments. etc), in respect of certain classes of advances in complex research and development work is normal practice. 

Mr. McLachlan has failed to point out that ‘on his watch’ over $1 million in such payments has been made in 4 four months. The practice of advance payments under these conditions in Research, Development and Innovation, is not uncommon. It is certainly not evidence of poor management practices, as has been alleged.



45. Under the former Board payments were approved by the Managing Director under written delegation to the CSIRO, Victorian Government, University of Adelaide and The Woolmark Company – all substantial entities and all with proper legal arrangements in place.


46. Mr. McLachlan refers to “Unusual or poorly substantiated payments” In reading this letter, the Auditors qualification published at the conclusion is very important – there can be no improper inferences. Yet Mr. McLachlan has made such inferences and has done so to all shareholders. I assert there has been strict compliance with probity, AWI Board delegations and the Statutory Funding Agreement in respect of all these matters.


47. The alleged payment of fees to a former Director of ShearExpress. This remuneration has not been raised with any former Director for clarification. If it relates to any payments to me, I am unaware of them and in any event I note that they are governed by the signed Deed of Release between AWI and me. The matter has never been raised with me.


48. Public claims of advance payments to Directors of fees. It has been suggested that directors improperly received large and improper payments of advances. This is simply not true. The payments referred to relates to an FBT rebatable allowance, paid only after the Chief Financial Officer sought and received written advice from PriceWaterHouseCoopers about the processes for such payments. It was entirely proper. It was done on the advice of the auditors. That this should be used as an example of profligacy or waste is quite improper. 


49. Requests for repayment are being negotiated at the current time. There was nothing improper about the payments, which were subject to audit in the 2001/2 financial years and published in the 2002 annual report. This matter was not raised with any former Director until after publication to the media by Mr. McLachlan. There is no proper basis for seeking repayment.


50. The statement in this letter is designed to infer some wrongdoing – which is absolutely denied.


51. Payment to a former director of travel costs – which may not have been incurred. This is absolutely untrue. AWI is aware that this claim is untrue and is currently accessing QANTAS flight records, which substantiate proof of travel. The claim relates to travel conducted with former AWI Board approval by the former Chair of the Board. The costs were approved for the Chair of the Board to attend the an AWI/China Wool Textile Association in Shanghai in place of the Managing Director, following advice from AWI’s legal counsel that the managing director was needed in Australia. The Chair attended the conference, delivered the keynote address for AWI and generally enhanced the reputation and image of AWI and its shareholders.

52.  The insinuation of wrongdoing is denied.


53. Claims by McLachlan about a contract for payment of $55,000 not supported by documentation – no claimed proof of supply. – Payment of $44,000 services unsubstantiated.  These claims are generalised and should be clarified. No payments were made at any time whilst I was Managing Director, without written supporting documentation and taxable invoices. I have never been asked to comment or give advice about these matters. Insufficient material has been provided to identify what these claims refer to.


54.  No former Board member has been asked about these matters. They are general and spurious allegations – again designed to infer wrongdoing. The information is inadequate to test the truth of the allegations and Mr. McLachlan should be required to substantiate his claims. I should then be given an opportunity to respond.


55. Termination payments.  All payments are documented, and were made after the receipt of written or verbal professional advice, which was placed on each former employees file. Each approval was within the written and Board approved delegations in operation as at the date of termination. No attempt to seek advice as to the basis of payments has been requested of the delegated officer – the former Managing Director.


56. Bonuses. All payments comply with a Board approved policy and were within the published delegation to the MD. No impropriety of any kind occurred and again the letter seeks to infer (wrongly) some error or misconduct.


57. The claim that payments in excess of $800,000 were made without approval, in the absence of a proper performance appraisal system or without the proper exercise of due process, independent review and objective assessment is completely untrue and is a fabrication.


58. The former AWI Board had both a written, externally prepared performance review program in place, together with a defined bonus pool of funds specified in the annual budget and a formal written delegation exercised by the Managing Director. 


59. Alleged Inconsistencies with the Statutory Funding Agreement. This is denied. In respect of a payment to the NSW Sports Council – payment was from the non-government component of AWI funds – no breach of SFA occurred. No claim was (or would have) been submitted for ‘matching Commonwealth Funds for this expenditure. The statement by Mr. McLachlan either demonstrates an absence of understanding of the SFA or is designed to bring the former management into disrepute.

60. The payment to the Charles Sturt University.  There is a proper recorded basis for the payment to Charles Sturt University. The project involved a major program in wool education, building on an initiative developed between AWI and the University. The disparaging remarks about a ‘rock collection’ are again designed to infer wrongdoing. The investment is defensible when the facts are known. Those facts are readily available within the records of the company. 

61.  Project with the Royal Society of the Arts. These payments relate to use of innovative wool (Australian content) and again were proper payments. They were unanimously approved by the Board of AWI and comply with SFA. The project is consistent with the overwhelming support of shareholders (see survey of 2,500 shareholders) about expenditure on educating young, future users and designed in Australian wool, about the benefits of the product.


62. Ideological/cultural differences between Boards. The comments about the above project reflect the fundamental differences between the former Board and the new Board. The former Board considered the collected views of the shareholders and recognised the importance of finding new markets for wool, wining over potential large scale users and turning back the attack on Australian wool as a fibre of choice.


63. The former Board believed (and still believes) that Australian wool’s future will be determined not by the growing practices of wool growers in Australia, but by a direct assault on the cost of the product, innovative new uses and its rebirth as the fibre of the 21st Century. AWI shareholders have consistently endorsed this view. 


64.  $500,000 for a film. This payment was made against a formal contract after a tender process. The nature of the payment for work of this kind is standard practice for the type of work. The project continues under proper management and the current AWI Board has proceeded with it on the same terms as originally approved. Mr. McLachlans reference to the payment being made to a ‘sole trader’ is disparaging but has no substantive meaning. The majority of Australian corporate film production companies are small and their size is not determinative of the quality of their product.

The film is in fact an international standard 35mm film, cd-rom, series of educational cuts and related material about the global wool industry.


64.
The ‘wool awards consultancy’ of $404,560. The inferences in Mr McLachlan’s letter to the shareholders are again designed to falsely infer wrongdoing. This payment was in fact the European Wool Awards – the same event to which the current AWI Board is sending three Directors (and their wives to) in Paris in June 2003.

The project was secured by a binding letter of agreement signed by The Woolmark Company, AWI, The International Wool Textile Organisation and Interlaine (Europe) before any payments were made. The letter constitutes a binding agreement with proper reviews, stop/go clauses etc.

65. The awarding of ‘significant and lucrative consultancy contracts to an individual consulting group’. This allegation is extremely defamatory in its inferences and has no basis in fact of which I am aware. Insufficient material has been provided to identify to what McLachlan refers. No requests for advice about this matter have been made to me.

66. If the senate committee is prepared to assist in providing access to AWI data in respect of the comments made about  ‘Review of project approvals’, I would be able to prepare a full and comprehensive analysis. This would demonstrate that the processes adopted were appropriate. 


65. Nothing demonstrates more the political nature of the McLachlan letter to shareholders than the section entitled, Review of calculation of overheads. The readiness with which people like the current President of the NSW farmer’s Association, Mr. Mal Peters have jumped on the bandwagon clearly demonstrates the damage that these imputations have had on my reputation and that of the former directors.

66. Overhead Costs. The PwC (audit) document dealing with this matter says that the practice of the former Board in apportioning project ‘overhead costs’ was normal accounting practice. They recommended the current Board do the same. The claimed $20 million is a spurious and untrue figure.

67. The current Board should publish their definition of overheads and agree to debate this matter in front of the shareholders. I am willing to front the shareholders over every issue raised in the McLachlan letter.

68. Operational Matters:


· election expenses


No impropriety has occurred. No breach of the AWI Constitution or Corporations Law has taken place. AWI’s own Lawyers acting for the Dept of Agriculture as well have already made this statement. All expenses were cleared through the AWI Board’s lawyers at the time they were incurred.


· Voting entitlements

A large amount of money was spent to get the information on voting rights as accurate as possible. As the current Board will find out at its own peril, this is a complex area. Again the inference of some wrongdoing is offensive and untrue. 

· Staff Numbers


McLachlan is playing with numbers and needs to go back to what was actually reported to shareholders at the AGM.

Senate Estimate Committee comments
The committee member who made adverse remarks alleging that in one year a ‘director’s’ income was $100,000 and in the next it was $400,000 and that was a surprising outcome for a person who was an ‘acting CEO”, was wrong in the following respects:

1. The first year ‘band’ income in the Annual report related to three months of employment

2. The band $400,000 did not relate to the managing director whose gross income (as per AWI group certificate) for the relevant full year was is in fact $305,000 (inclusive of bonuses)

3. The former managing director was never an acting CEO.

4. The comments were either intended to be malicious or aimed for media consumption, or the author of those comments cannot read and understand an annual report.





Col Dorber

Sydney

17 June 2003.
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