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Aviation Transport Security Bill 2003 and the Aviation Transport Security (Consequential Provisions) Bill 2003
Flight Attendants’ Association of Australia Comments on Matters Relating to the Bill’s Implications for Aviation Workers
Introduction and Background
The Flight Attendants’ Association of Australia (FAAA) is the body representing the largest single professional group within Australian commercial aviation.  In representing this group, whose entire working life is spent onboard air transport category aircraft, the Association believes its role in relation to safety and security issues is most properly that of an independent quality control mechanism.  
The Association contends the aviation role performed by cabin crew is best characterised as that of safety and security professional.  This is in contrast to the service orientated focus of airline marketing. 
As a stated aim of the Aviation Transport Security Bill (2003) is to provide a mechanism that better addresses Australia’s obligations pursuant to ICAO’s Annex 17 Standards and Recommended Practices (SARPS) the Association wishes to highlight the mandated safety and security obligations of cabin crew that are made explicit within the Annexes to the Convention on International Civil Aviation (1944).  
Annex 6 (chapter 12) states that cabin crew are “required on board an aircraft to effect a safe and expeditious evacuation of the aeroplane and to perform the necessary functions in an emergency or in a situation requiring emergency evacuation.”  The security functions and obligations of cabin crew are detailed in Chapter 13 of Annex 6, which requires that they be trained to “minimise the consequences of acts of unlawful interference” and to “…contribute to the prevention of acts of sabotage or other forms of unlawful interference.”
In recognition of these obligations ICAO Annex 2 specifically identifies cabin crew as a ‘safety-sensitive’ group.  This primacy of safety and security is clearly reflected throughout ICAO’s documentation, including within the Cabin Crew Safety Training Manual, which states that “cabin crew training is about safety …their duties and responsibilities in air transport operation are safety related and their training should clearly reflect this” and further that “… (cabin crew) are required on board aircraft to ensure passenger safety.”  
Considering that the number of flight deck crew has been reduced to two members within the majority of the world’s air transport category aircraft, while the size and capacity of the modern aircraft cabin continues to grow, and that the cockpit door is now permanently locked, the cabin crew role has clearly evolved to higher levels of individual responsibility for safety and security outcomes.  As the Aviation Security Bill (2003) is designed to address a similar evolution of the security risk in the post September 11 aviation environment, the FAAA believes the Bill requires formal consultation with cabin safety specialists.
The Association is therefore firmly of the view that cabin crew are primary aviation industry participants, who should be considered necessary and valuable consultation partners in the Development of aviation security mechanisms.  Although incidents such as the Launceston hijack attempt clearly demonstrate this vital safety and security role, airlines and Government have for many years appeared reluctant to explicitly declare the primacy of cabin crew’s safety and security obligations over customer service duties.

This overview of the cabin crew role is provided in order to highlight the evolving safety and security obligations of human operators within the complex socio-technical systems such as aviation.  It is aviation workers such as cabin crew who must implement the regulations that will flow from the Aviation Transport Security Bill 2003 and the Aviation Transport Security (Consequential Provisions) Bill 2003.  

FAAA Comments

1. Regulation Options
a) DoTaRS has recommended to the Government that an explicit regulatory framework continue to be implemented as the basis of Australia’s national aviation Security oversight.

The FAAA agrees that this recommendation is the best of the four options presented to Government.  In this regard, the Association believes such a regulatory approach is the most appropriate method of addressing the issues that arise from the impact of commercial imperative upon operational security outcomes.
2. Consultation Issues
a) Considering the impact this Bill will have upon aviation workers, and cabin crew in particular, the Association does not feel that the level of consultation provided with respect to the development of this Bill or the subsequent Regulations has been adequate.  The FAAA has not been formally advised of any consultation option relating to this Bill or its Regulations or been invited to participate in any industry ‘feedback loop’.
b) The FAAA understands that the Department proposes to continue in its current aviation security compliance role and that the future effect and operation of the regulatory framework will be reviewed in partnership with industry by utilising a ‘feedback loop’.  Based on the lack of consultation options provided in the development phase of this Bill the FAAA is concerned that cabin crew will again not be considered necessary consultation partners or be incorporated within this consultative process.  

c) The FAAA notes that in developing the Bill and subsequent Regulations DoTaRS have facilitated regular and ongoing meetings of the parties they consider key aviation security stakeholders via the Aviation Security Industry Consultative Group.  Despite representing the largest operational group within Australian aviation the FAAA is apparently not considered a key security stakeholder and has not been invited to provide the ‘end user’ perspective at this forum, in which operational issues can be raised with the Department. 
d) A stated aim of this Bill is to evolve the security legislative mechanisms that address the deterrence, detection and prevention of attempted acts of unlawful interference.  The Association would respectfully suggest that this aim would be enhanced by the inclusion of the specialist representatives of aviation labour such as the FAAA.  
In this regard, the Association notes the Minister’s Second Reading Speech comment that “The Aviation Transport Security Bill 2003 recognises the responsibilities of all aviation security participants, from the largest airport operator down to the ordinary passenger.  We must all be involved in aviation security.” The FAAA would concur completely with the Minister’s comment; however, we would very much like to see its spirit reflected in the consultative arrangements for this Bill and its Regulations.
e) In contrast to the Government’s lack of recognition of the need to consult with the aviation workers who will actually implement the Bill’s provisions, ICAO clearly believes that aviation labour is a key stakeholder and necessary consultation partner.  
At the ICAO Worldwide Air Transport Conference in Montreal in March 2003 ICAO recognised that “liberalisation may have various implications for labour, which should continue to participate as an important stakeholder for the development of the air transport industry…”  This major intergovernmental aviation conference’s declaration statement included the finding that international aviation must continue to develop in a way that “has due regard for the interests of all stakeholders including… labour…” (Declaration 1.1[f])
Considering that DoTaRS currently has broad policy approval to reform aviation security legislation in alignment with ICAO SARPS, the FAAA is disappointed that ICAO’s recognition of the value of the input of aviation labour organisations has apparently not been as clearly accepted by the Australian Government or DoTaRS.

f) The Association understood that at the previous hearing of this Senate Committee on 6 May 2003 DoTaRS indicated that a series of consultation meeting had been set up and that consultation would be undertaken in the near future.  To date the FAAA has not been invited to attend any such meeting.
g) The unions representing aviation workers such as cabin crew are not defined as ‘Industry Participants’ within the Bill.  The FAAA understands that in similar overseas legislation, such as the New Zealand’s Maritime Transport Security Bill, unions are considered key stakeholders and provided with full inclusion and consultation options in the development of such Bills.  The Association considers this to be a ‘best practice’ approach.
h) The FAAA understands that not all areas of the Bill require the input of the body representing professional cabin crew.  However, the Association is strongly of the view that key areas directly impacting cabin operations the Association could contribute and add value to the development of this Bill and its Regulations.  At a minimum these key areas include the provisions proscribed in:

i.
Part 1 - Preliminary
· Division 4 – Definitions;
· Division 5 – Unlawful interference with aviation.
ii. Part 3 Airport and other zones
· Division 2 – Establishment of areas and zones;
· Division 3 – Control of areas and zones.
iii.
Part 4 – Other security measures
· Division 4 – Prohibited items;

· Division 5 - Onboard security;

· Division 6 – Persons in custody.

iv.
Part 6 – Reporting aviation security incidents;
· Division 4 – Reporting requirements;
· Division 5 – Form and content of reports.
v. Part 8 – Enforcement
a) Division 5 – Demerit points system.
i) The FAAA has made significant efforts to establish a consultative mechanism with DoTaRS and believes progress has been made in this regard.  While this may provide benefits to all parties in the future, much of the development work of this Bill and associated Regulations was conducted prior to this relationship’s existence.  Now that the Department has been given to understand our interest in such development we would hope they would avail themselves of the widest opportunity to seek the views of all stakeholders and pursue meaningful consultation with cabin crew in relation to the further development of this current Bill and Regulations.
2. Security Clearance for Aviation Workers
a) The Bill proposes to implement wider security screening provisions as the basis of issuing Aviation Security Identification Cards (ASIC).  While the FAAA understands the need for more detailed security vetting for persons conducting security and safety sensitive duties, such enhanced screening must incorporate appropriate safeguards and review provisions.
b) An ASIC card is a prerequisite for a cabin crew member to maintain employment.  Part 9 – Review of Decisions gives authority to the Administrative Appeals Tribunal (AAT) to review certain decisions of the Secretary.  However, there is no explicit authority to review decisions made under the Act generally nor under the Regulations.  Although the AAT may have an authority to review a decision by other legislation or by common law the Association submits that this power of review should be made explicitly to avoid uncertainty.  
c) On February 2002 the National Security Committee directed the Department to consult with industry on aviation security matters and to undertake a review of ASIC arrangements.  Despite the complete dependence of the FAAA’s cabin crew membership on ASIC arrangements the Association did not contribute to the review of ASIC arrangements.
d) The explanatory memorandum to the Bill at page 15 indicates that the checking of employee’s background will be transferred from the Australian Federal Police (AFP) to the Australian Security Intelligence Organisation (ASIO) and will be based on a broader test of propensity to engage in acts of politically motivated violence.  
The Association understands the need for mechanisms that ensure appropriate ASIC card issuance.  However, we highlight that sufficient safeguards to ensure employees are appropriately protected are needed.  There must be an ability to seek a review of both the information upon which an ASIC card refusal is based, and the validity of the subsequent refusal decision. These protections must be incorporated within the Bill.  We do not see these safeguards within the Bill currently.
e) The Bill proposes to reduce the life of an ASIC card from the current validity period of five years to two years.  As FAAA’s members often hold ASIC cards for periods in excess of twenty years a bi-annual renewal is onerous.  The Association suggests that this period be extended to a minimum of 3 years.
3. Definition of Unlawful Interference with Aviation
a) The term ‘unlawful interference with aviation’ is integral to the application of this Bill.  The FAAA believes that the definition given within the Bill’s Explanatory Memorandum (Clause 10 Meaning of unlawful interference with aviation) of Division 5 requires a higher level of specificity or the incorporation of particular exclusions.
b) The FAAA is concerned that under the proposed definitions of unlawful interference with aviation may, in certain circumstances, encompass legal industrial action undertaken by aviation workers in compliance with the Workplace Relations Act (1996).

c) The Association proposes that industrial action undertaken pursuant to the Workplace Relations Act be excluded from general inclusion within the Bills unlawful interference with aviation definition.
4. Security Issues Arising from Commercial Factors

a) As discussed above the Association agrees that explicit regulation by Government will provide the best security outcomes and standardisation across the Australian aviation industry.  However, we highlight the need for a clear audit function by the Department to address the impacts flowing from excessive commercial pressure upon air transport operators.
b) For example, in current Qantas operations cabin crew are required to conduct a pre boarding aircraft security check.  However. due to the requirements of the Precision Timing Schedule and the commercial pressure to achieve on-time departures this check must be conducted with the aircraft doors open and personnel such as cleaners and caters entering and leaving the aircraft.  Obviously this would have a negative impact upon the integrity of the security check as an area declared as ‘cleared’ has persons entering and leaving it (with items).  
Secondly, the cleaning and catering staff are not fully screened when they enter or leave the restricted area.  These staff access the airside location with their vehicles after passing a security access gate/point to provide entry.  They are not searched or required to go through personal metal detection processes, unlike the crew who are positively screened prior to boarding the aircraft. An exception is international crew in Sydney.  The support staff then have free access to an aircraft cabin that has been security searched immediately prior to flight and declared sterile.

c) The view of the FAAA is that the security check should be conducted by the cabin crew after all service/support staff leave the aircraft. The CSM can then report to the pilot in command that the check has been satisfactorily completed. However, the operator will not allow the cabin crew to wait until doors are closed as this would have a commercial impact on operations and may result in a delayed departure.

5. Application of Bill to responsibilities of Cabin Crew

a) The Bill clearly defines the obligations of persons responsible for secure areas, such as security inspectors, screening personnel and law enforcement officers.  However, the Association’s view is that the Bill specifically should extend its jurisdiction to the aircraft cabin.  Cabin crew are responsible for this secure area and must perform the full range of functions required by the Bill when the aircraft is airborne.

The FAAA believes therefore that the currently proscribed security obligations of crew members as detailed within instruments such as the Civil Aviation Act and Annexes to the Convention on Civil Aviation should be incorporated within the Aviation Transport Security Bill (2003).

6. Plain English Security Policy

a) The association believes that the Bill should incorporate a plain English policy statement to guide the transition between legislative intent and operational application of the Bill’s security requirements.

The FAAA notes that such plain English policy statements have form the basis of both the Netherlands Policy for in-flight security and the Manetta Report in the USA.

The association attaches the Netherlands policy for the information and reference of the Committee.
7. Conclusion
The FAAA supports the use of a strong regulatory framework to enhance the provision of security in the aviation industry.  We believe that the legislation will be most effective if the representative organisations such as the FAAA are viewed as partners in its development and application.  There are potential consequences for employees in the new environment and adequate safeguards are needed to ensure the rights of employees are protected.
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