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IN THE MATTER OF:

THE AUSTRALIAN MARITIME SAFETY AUTHORITY

and

THE SENATE’S RURAL AND REGIONAL AFFAIRS AND TRANSPORT LEGISLATION COMMITTEE

MEMORANDUM OF ADVICE

1. We have been asked to advise the Australian Maritime Safety Authority (“AMSA”) on two specific issues relating to requests by the Senate’s Rural and Regional Affairs and Transport Legislation Committee (“the Committee”), as part of the Senate’s estimate process, that AMSA supply the Committee with material relevant to AMSA’s involvement in the search for the Margaret J.  The Margaret J went missing on 12 April 2001 off the coast of Tasmania.  In the Committee, Senator O’Brien sought to ask questions of three representatives of AMSA present at the Committee hearing – Mr Clive Davidson, the Chief Executive Officer, Mr Brian Munro, the General Manager, Corporate Support and Ms Rowena Barrell, the General Manager of Australian Search and Rescue (“Aus SAR”).

2. We have been supplied with a copy of the proof Committee Hansard for Thursday 31 May 2001, the day on which Senator O’Brien sought to ask these questions and ask for documents to be produced.  Broadly, the thrust of Senator O’Brien’s questions relate to the resources contributed by Aus SAR to the search for the Margaret J and its crew, whether those resources were adequate, whether Aus SAR was asked by Tasmanian police to take over the search and refused, and whether Aus SAR did all it could have done to assist the Tasmanian police and to conduct a full search for the missing crew.  

3. The following exchanges are particularly relevant:

Senator O’Brien:  Did AMSA communicate in written form to the Tasmanian police on those dates [namely 15 and 17 April]?

Ms Barrell:  Yes.

Senator O’Brien:  Would those communications be able to be made available to the Committee?

Mr Davidson:  They are being prepared and will be submitted to the Coroner.  I will look into that.

Senator O’Brien:  Why?  What is the problem with submitting them to the Committee?  I have actually taken advice from the President and the Clerk of the Senate on this particular matter.  The Clerk of the Senate provided advice that I am prepared to provide, which indicates that there is no –

Mr Davidson:  Thanks for that, but you would appreciate I would like to get some advice.

. . . . [Senator O’Brien then discloses the advice received from the Clerk of the Senate]

. . . .

Senator O’Brien:  . . .  Do you categorically say that there was no request from the Tasmanian police on 13 15 or 17 April to have Aus SAR take over the search for the missing fishermen?  Secondly do you categorically say that the Tasmanian police did not say on any of those days that they did not have the capability to conduct the search?

Ms Barrell:  Without having had the benefit of reviewing all of the tapes myself and exploring all of that, I cannot give you a categorical answer.  I will review all of that and provide an answer.

. . . .

Senator O’Brien:  It was suggested to me that, on the 15th and 17th, requests were made.  But if on any of those days such a request or declaration was made, I think it is appropriate for this Committee to be so advised.  

Senator Ian McDonald:  If there is a suggestion that allows the officers to be extra vigilant, but as I understand, unless you are suggesting impropriety from whichever officer is going to do it, the Authority has said that someone will go through all of the tapes for everything, from the 13th to the 30th, and any conversation will be recorded and transcribed, and the actual tape will be made available.  If that is right, we will all know about it.

Senator O’Brien:  Okay.  Could we have copies of the transcripts?

Senator McDonald:  Again I think that comes back to the same question when you were quoting the grand authority of Mr Evans.  We would have to take advice on whether that is available before the inquest.  Certainly I would categorically say that it would be available to the Committee after the inquest is dealt with.  I do not think there is any doubt about that.  It is really a question of the timing – and that is for reasons other than the purposes of the Authority or the Committee.

. . . .

Mr Davidson:  . . .  I will reiterate that looking at the issues in isolation does not go to the whole matter, and the coronial will look at all sides of the operation.  Clearly, Aus SAR’s and AMSA’s information relates to our understanding of what took place.  

. . . .

Senator O’Brien:  Or it could suggest – and I am not saying that this is the fact – that at some stage they had said, “look, we are out of our depth here, can you help us?”  and someone said, “I am sorry, we are busy doing a search for someone somewhere else, we do not have the resources, can you keep going please?”  or something like that.  That is entirely hypothetical – I am not saying that is what happened.  I am suggesting that you have the objective evidence that will show what took place and when it took place.

Senator Ian McDonald:  That is why it is all being made available.  And if the Tasmanian police are alleging that, they will no doubt have their evidence to submit to the Coroner in their recordings.  

Senator O’Brien:  I do not say that they are alleging that, Minister.  They have made no such comment.  

Senator Ian McDonald:  Well, whoever.  That is the point of a coronial inquiry:  You do not rely on suspicion or innuendo or guesses, you get all the facts and things, then everyone knows where they are going and people do not get sent up the wrong path.

Senator O’Brien:  Yes, but we can also recall the coronial inquiry into the Red Baron incident, when that fishing vessel sank off the west coast of Tasmania, where Aus SAR or its predecessor were involved.  There was a coronial inquiry, but I think we are now satisfied that not all of the information got to that inquiry.  There were subsequent inquiries within the predecessor to Aus SAR about that matter.  Pursuing that matter took considerable in estimate’s committees.  There have subsequently been civil actions commenced.  I do not know whether they have been concluded yet.  

Senator Ian McDonald:  I do not know anything about Red Baron and do not want to.  Insofar as this is concerned, we have indicated that when the inquest is finished – if not before, depending on our advice – we will make all the transcripts available to this Committee, if that is able to be done.
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We have also been supplied with the more recent motion of the Committee which refers to two matters for investigation and with correspondence from the Committee and Senator O’Brien which require certain named witnesses to attend.

4. We are asked to advise on two specific issues:

(a) Does the Committee (or the Senate) have the power/right to require AMSA to provide the documents before the coronial inquest is completed?

(b) If the answer to one is yes, is it better practice for AMSA to seek to provide the documents to the Senate Committee after the coronial inquiry has been concluded, in order to avoid unnecessary publicity?

5. In summary, in our opinion the answers to the two questions posed are:

(a) Yes, the Committee does have the power to require AMSA to provide the document before the coronial inquest is completed.  However AMSA may be able to resist the exercise of that power by pointing out the prejudice to the conduct of the coronial inquiry.  In our view this prejudice could ground a claim of public interest immunity.

(b) It would be better practice for AMSA to seek to provide the documents to the Senate Committee after the coronial inquiry has been concluded.  The basis for AMSA submitting to the Senate that it ought to be able to do this would be firstly, the tangential relevance of the documents to the Senate Committee’s deliberations properly construed and secondly, the avoidance of an application of s.16(3) of the Parliamentary Privileges Act (1987) which will likely prejudice the conduct of the coronial inquiry.

The Senate’s power to require provision of the documents

6. The resolution of the Senate made on 16 July 1975 and set out in chapter 19.6 of Odgers’ Australian Senate Practice (9th Edition) makes it clear that the Senate, including its Committee, has power to summon persons to answer questions and produce documents, files and papers.  Thus, the existence of the power cannot seriously be disputed. There is a question surrounding the relevance of the material to the Committee’s functions, namely the function of considering estimates of expenditure: see Odgers at Chapter 16.9, extracted in the memorandum to us dated 13 June 2001. Senator O’Brien’s questions, and especially his motion on notice recently produced, do not appear to be directed at any factors relevant to the consideration of expenditure by AMSA. Rather, they appear directed towards an inquiry into whether the conduct of AMSA vis-à-vis the search for the Margaret J was lawful and proper conduct.

7. The situations in which the exercise of the power might be resisted is a different issue.  Chapter 19.6 of Odgers discusses claims by the executive of public interest immunity and sets out a number of situations in which that immunity has been claimed, examined and either accepted or denied by the Senate.  For example:

(a) In 1982 the Senate passed three resolutions ordering that certain documents relating to tax evasion schemes be tabled after being edited by an independent party to exclude material which might prejudice the conduct of legal proceedings against those involved in tax evasion and avoidance schemes.

(b) In February 1994 the Treasurer, the Hon Ralph Willis made a claim of public interest immunity in respect of certain classes of documents requested by the Senate Select Committee on certain aspects of foreign ownership decisions in relation to the print media.  The Treasurer also stated that he had instructed a number of official witnesses due to give evidence not to provide the Committee with certain information or documents.  The Clerk of the Senate advised the Committee in substance that because the issue had not been adjudicated by the courts, it “will continue to be dealt with case by case as a matter of political dispute and contest between the Senate and the Government”.  The Clerk referred to the issue of whether a claim for immunity could extend to a statutory office holder (we note AMSA may be in a similar position) subject to a direction from the Executive Government in relation to how they should respond to a Committee request.  The Clerk referred to an earlier statement by the then Solicitor-General which indicated the Solicitor-General’s view that the Solicitor-General  had a duty to have regard to a claim by the Executive Government of public interest immunity and not to act in a way that undermined it; the Clerk implied that the position of a statutory office holder subject to direction was comparable and would be one respected by the Senate.  A claim of prejudice to administrative inquiries and confidentiality of the Government’s relationship with the medical profession was proffered as a reason for the Government’s refusal to produce documents relating to purchases of magnetic resonance imaging machines, although the advices were subsequently released to the Estimates Committee.

(c) Possible prejudice to legal proceedings was advanced as the reason for not producing documents in response to an order relating to the Riverside Nursing Home, and Odgers notes that this claim was “tacitly accepted by Senators”.

8. Thus, the Clerk’s advice quoted above that these matters are determined on a case by case basis and essentially in a political context appears borne out by experience.  In that context it may be a matter of persuading the Senate Committee to act in the best interests of a full coronial inquiry while acknowledging its power to require production.  

9. The general principle embodied in the concept of public interest immunity is that a balance must be struck between the general desirability of protecting confidences involved in the proper working of Government against the need that all relevant material necessary for the proper administration of justice be produced: see generally Sankey v Whitlam (1978) 142 CLR 1 at 41-42, 43, 48-49; The Commonwealth v Northern Land Council (1993) 176 CLR 604 at 
616. 

10. The traditional basis for public interest immunity would be difficult to argue in this case, because the documents are somewhat remote from the workings of Government at any particularly high level.  They are documents of a statutory authority, some of which are in fact documents like transcripts, and in any ordinary proceedings it is difficult to see how a public interest immunity claim could succeed.  

11. However, the basis for the claim here is rather different.  There is a legitimate claim that the production of these documents to the Committee before the coronial inquest is not in the public interest because of the operation of s.16(3) of the Parliamentary Privileges Act (1997), which is likely to have the effect of precluding those documents being produced and witnesses being cross-examined about them in the coronial inquest.  As to this argument, see below.  The rationale of public interest immunity at its broadest refers back to the public interest that harm shall not be done to the nation or to the public service by disclosure of certain documents or information:  see Sankey v Whitlam at 38-39; Duncan v Cammell Laird & Co Ltd [1942] AC 624 at 641.  The potential harm here to the nation and to the public service is the impeding of a full coronial inquiry – ironically, the very criticism made by Senator O’Brien of the Red Baron coronial inquiry.  In other words, the operation of s.16(3) once the documents have been produced to the Senate Committee might so impede the conduct of the coronial inquiry as to do harm to both the administration of justice, the investigation of criminal conduct, and the bringing of persons to account for conduct done in the exercise of statutory authority that disclosure should not be permitted.  

12. The New South Wales Court of Appeal in Egan v Chadwick (1999) 46 NSWLR 563 made it quite clear, in relation to the NSW Parliament, that the balancing process in relation to a claim of public interest immunity was one which was reserved to the Parliament itself and not one upon which the Court should intrude.  That court made it very clear that Australian courts should exercise “prudential restraint” (see Spiegelman CJ at 579) in relation to such claims, essentially deferring to the opinion of the Parliament on such issues.

13. A claim for public interest immunity as described above might therefore be articulated before the Senate Committee, but it is unlikely that a court would interfere with the Committee’s decision in respect of the balancing exercise to be undertaken.  See also Halden v Marks (1995) 17 WAR 447, where the Full Court said in relation to a claim of parliamentary privilege in the context of proceedings between a Royal Commissioner and a member of Parliament that “the courts will not intrude on the role of Parliament and will endeavour to regulate their own proceedings so as to avoid doing so” (at 462).  Of course in this case the privilege is a privilege of the executive Government claimed against the exercise of power by the Senate, but it is similarly so closely related to the exclusive domain of the Parliament as to be likely to produce the same reaction by a court.

14. This argument rests to a large extent on the construction of s.16(3) of the Parliamentary Privileges Act (1987).  The history of s.16, and its scope, is discussed by French J in Hamsher v Swift (1992) 33 FCR 545 at 562-565.  By s.16(2) a “proceeding in Parliament” includes the giving of evidence before a Committee and a presentation of a document to a Committee (see s.16(2)(a) and (b)).  As French J pointed out in Hamsher (at 564) the prohibition in s.16(3) is absolute and cannot be waived.  Although again as French J pointed out in Hamsher the section may not affect the ability of courts to examine proceedings of Parliament for certain purposes, it certainly does prohibit evidence of what was said to or produced to a Committee being subsequently used to question of truth of what was said, to question or establish the credibility of a person or to draw inferences.  This would include most of the matters which would ordinarily be part of the cross-examination of a witness at a coronial inquiry in respect of evidence given to a Committee, or in respect of matters contained in a document produced to a Committee.

15. Take the transcripts of the phone calls to AMSA/AusAR as an example.  Whether they demonstrate a request from the Tasmanian police to Aus AR may be a key issue in the inquest.  Yet once the transcripts are produced to the Committee, they become “proceedings in Parliament” and s.16(3) could prohibit questions being asked during the inquest about them, including questions directed to AMSA/Aus AR officers, where those questions challenge the statements on behalf of AMSA to the Committee, or challenge an individual’s account of events to the Committee.

16. The restrictions which this provision imposes on the ability to cross-examine fully a witness where the very restrictions adverted to by Cantor and Hunt JJ in their two rulings in the Supreme Court of New South Wales in each trial in R v Murphy (Cantor J’s judgment is unreported and dated 5 June 1985;  Hunt J’s ruling is reported at (1986) 5 NSWLR at 18).  And of course it was the views of those two judges which prompted the passage of the Parliamentary Privileges Act:  see Senate, Debates, 7 October 1986 p892 and see generally Sir Clarrie Harders, Parliamentary Privilege – Parliament  v the Courts:  Cross-examination of Committee Witnesses 67 ALJ 109.

17. In this case, the three individuals appearing before the Committee may become witnesses in any coronial inquiry.  Certainly the documents Senator O’Brien has asked them to produce ordinarily would be part of the material to be presented to the Coroner.  The Coroner’s Inquest is within the definition of “tribunal” in s.16 of the Parliamentary Privileges Act (1987), that word being defined in  s.3 of the Act as:

Any person or body (other than a House, a Committee or a Court) having power to examine witnesses on oath, including a Royal Commission or other Commission of Inquiry of the Commonwealth or of a State or Territory having that power.

18. Thus, the production of the transcripts of the telephone calls, any notes about the telephone calls or conversations between the Tasmanian police and AMSA would not be able to be produced to the Coroner, once they have been produced to the Senate Committee, other than for the purpose of demonstrating that they were so produced to the Committee.  The use to which they would need to be put in the Coroner’s inquiries of course would be much greater than that, given the kinds of allegations that appear to be made against AMSA and have been made by Senator O’Brien.  As the Privy Council pointed out in Prebble v Television New Zealand Ltd [1995] 1 AC 321, precluding reliance on things said or done in Parliament (and including before Committees) does have serious consequences, but these must bow to the prevailing of the public interest in ensuring that the legislature can exercise its powers freely on behalf of its electors:  at 336.  

19. It would be ironic indeed, if it were open to any party before a Coroner’s  inquest to argue, as it was argued in Prebble’s case, that a proceeding ought to be stayed because one of the parties was so fundamentally inhibited from producing material necessary to his case because of the operation of either Article 9 of the Bill of Rights 1688 or, in this case, s.16(3) of the Parliamentary Privileges Act (1987). 

20. Such an outcome is not fanciful. The High Court has held that persons against whom a Coroner might make adverse findings have a common law right to be heard and to make submissions: Annetts v McCann (1990) 170 CLR 596 at 600-601. If such persons (assuming that the thrust of Senator O’Brien’s information suggests a sequence of events different to that currently asserted by officers at AMSA) include persons questioned by a Senate Committee and required to produce documents to that Committee, then those people may be inhibited from fully utilising their common law right to be heard, and this would provide grounds – not entirely dissimilar to the grounds considered by the Privy Council in Prebble – for staying an inquest. 

21. In our opinion these matters ought to be set out for the Committee’s consideration, in the hope that Senator O’Brien in particular might be persuaded that the course of conduct upon which he has embarked may in the end do more harm than good to the entirely proper interest, which he is concerned to further, of discovering the truth about the search for the Margaret J.

22. This advice was mostly prepared prior to the abovementioned recent motion which refers to two matters for investigation and correspondence which requires named persons to attend.  However we have considered these matters and are of the view that the conclusions expressed in this advice apply equally to the course now proposed to be adopted by the Committee.

Dated:
26 June 2001    

KEVIN H. BELL QC

​Douglas Menzies Chambers

Melbourne

DEBRA MORTIMER

Douglas Menzies Chambers

Melbourne

