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MARITIME LEGISLATION AMENDMENT BILL 2000

COMMENT

This legislation is designed primarily to change the jurisdictional boundary between the Commonwealth and the States & NT from interstate/overseas vs intrastate to over 500 GRT vs under 500 GRT.

The intellectual underpinning of this move is to align the Navigation Act coverage with International Conventions which use the 500 GRT as the cut-off for the application of agreed regulatory standards. This is bolstered by the argument that AMSA does not have great expertise in small vessels and the State/NT authorities do not have great expertise in large vessels.

There are potential Constitutional issues that arises from this proposal given that the Commonwealth jurisdiction has two footings – the Navigation power and the (interstate) Trade and Commerce power. It may well be that there are constitutional challenges to the scheme. Small vessels (under 500 GRT) trading inter-State/overseas have been covered by Commonwealth legislation for a good reason. Inter-State/overseas voyages involve vessels spending time in two or more jurisdictions. Whenever there are differences in the requirements/obligations of the jurisdictions there is the potential for disputes between parties over the applicable jurisdiction. This was resolved by the Navigation Act covering all inter-State/overseas voyages. There is a strong common sense basis to the existing arrangement.

If Parliament is to proceed with the 500 GRT dividing line, a major weakness of the Bill is the proposal to enact a provision that enables the owner of a trading vessel over 500 GRT to opt out. Opting out of compliance with a piece of legislation is quite a different matter from the existing opt-in provision (s.8AA Navigation Act). If 500 GRT is the correct cut-off mark then it should not be available for the owner of a trading ship to opt out. Delegation of the responsibility for authorising such arrangements is not a satisfactory solution. The proposed section 8AC should not proceed. If a class of vessels such as harbour ferries is to be exempt from the 500 GRT cut-off then the Parliament should openly legislate to that effect.

There are some other issues that are also of concern. Foreign ships trading in Australian waters should be subject to the Navigation Act and the proposed s.2(1A) attempts to achieve this objective. The proposed new s.284(2) seems to exclude vessels on intra-state voyages. This would appear to exempt from the coasting trade provisions of Part IV intra-State trading foreign ships whatever their size. There is a current loop-hole whereby foreign ships of any size can trade intra-state without a permit. The proposed legislation will perpetuate this loop-hole. If the argument that big ships should be subject to the Navigation Act and regulated by AMSA has merit this loop-hole must surely be closed.

The proposed definitions of voyages in to the Occupational Health and Safety (Maritime Industry) Act 1993 s.4C and in the Seafarers Rehabilitation and Compensation Act 1992 s.3C attempt to clarify particularly inter-state voyages and overseas voyages. Specifically the amendments to overseas voyages bring in voyages that start or finish at a point in the waters of the sea above the continental shelf. This is designed to cover the now established practice of loading certain cargoes in continental waters (especially oil cargoes from floating production facilities and some bulk minerals where there are no deepwater port facilities). The same modifications are necessary for interstate voyages that start or finish in such waters. This appears to have been overlooked. Without correction, the omission of a constitutional waters reference in the inter-State voyage definition could be argued to reflect deliberate Parliamentary intention.

CONCLUSION

Despite the initial intent revealed in the Explanatory memorandum the impact of the Bill as it stands would be:

· to exclude smaller vessels on inter-State voyages from coverage;

· to  allow operators to opt out of Commonwealth regulation; 

· to continue to allow foreign ships to trade intra-State without permit; and 

· to continue the uncertainty surrounding some voyages to or from continental waters. 

In short the Bill allows for reduced Commonwealth regulation of vessels in Australian waters. It should not be supported in its current form.
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