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1. Introduction

The Maritime Legislation Amendment Bill 2000 (the MLA Bill) amends the Navigation Act 1912 (the Navigation Act) and consequentially, the Seafarers Rehabilitation and Compensation Act 1992 (the Seafarers Act) and Occupational Health and Safety (Maritime Industry) Act 1993 (the OH&S (MI) Act).  

The Department of Employment, Workplace Relations and Small Business (DEWRSB) administers the Seafarers Act and the OH&S (MI) Act.  The Navigation Act is administered by the Department of Transport and Regional Services (DTRS).

The Seafarers Act establishes a scheme of workers’ compensation and rehabilitation for certain categories of Australian seafarers.  In addition, the Seafarers Act establishes the Seafarers Safety Rehabilitation and Compensation Authority (the Seacare Authority) to perform functions under the legislation relating to the administration of the Act and the operation of the scheme of workers’ compensation and rehabilitation. 

The OH&S(MI) Act establishes a system to promote the occupational health and safety (OHS) of persons employed in the maritime industry, primarily seafarers but also employees of contractors and third parties working on or around ships to which the Act applies.  This Act also identifies functions to be performed by the Seacare Authority.  In addition, this Act establishes an occupational health and safety Inspectorate.  The Inspectorate functions are performed by the Australian Maritime Safety Authority (AMSA).

Currently there are some 32 employers employing 2800 seafarers on 146 ships covered by the Seafarers and OH&S(MI) Acts. [Source: 1999-2000 Annual Report of the Seacare Authority]

There is a close relationship between the Seafarers and OH&S(MI) Acts on the one hand and the Navigation Act on the other.  In part, the application (coverage) provisions of the Seafarers and OH&S(MI) Acts rely on references to the Navigation Act.

For example, Section 19 of the Seafarers Act specifies that:

“ …. the Act applies to the employment of employees on a prescribed ship that is engaged in trade and commerce ….”.  

A prescribed ship is defined in Section 3 of the Seafarers Act as meaning:

 “ …. a ship to which Part II of the Navigation Act applies….”.

In addition, at Section 19(1A), ships which are declared under sections 8A and 8AA of the Navigation Act are deemed to be covered by the Seafarers Act.  Elsewhere, for example, the definition of seafarer also refers to the Navigation Act.  

Similarly, the application provisions in the OH&S(MI) Act rely on references to the Navigation Act.

It was in the context of these definitional relationships that Workplace Relations Ministers Council (WRMC) agreed in December 1999 that jurisdictional responsibility for maritime industry occupational health and safety and workers’ compensation be aligned with the coverage proposed by the Australian Transport Council (ATC) for vessel safety regulation under the Navigation Act.

DEWRSB has consulted widely on the implications of the MLA Bill for OHS and workers’ compensation matters.  

In mid 1999, prior to briefing WRMC, DEWRSB called a meeting of all States and the NT to consider the proposal to align the coverage provisions of the three Acts.  Since then DEWRSB has briefed State and Territory Heads of Workers Compensation Authorities (in March and July 2000 and in April 2001) regarding proposals and progress in development of the legislation. 

The Commonwealth has reported back to WRMC on developments in May 2000.  

The Seacare Authority, which comprises representatives of the two major employer associations (the Australian Shipowners Association and Australian Mines and Metals Association), as well as unions representing seafarers (the Maritime Union of Australia and Australian Institute of Marine and Power Engineers) has been regularly briefed on developments.

2. DEWRSB Response to the Inquiry Terms of Reference

Term of Reference 1: Change in jurisdictional basis for shipping safety from voyage based/interstatedness to tonnage based

The principal objective of WRMC in agreeing that jurisdictional responsibility for maritime OHS and workers’ compensation be aligned with the coverage proposed for ship safety regulation under the Navigation Act was to assist shipping operators in applying the coverage provisions of the Navigation Act, the Seafarers Act and the OH&S(MI) Act by providing consistency between the three Acts.

As noted above there are already linkages between the application provisions of the Seafarers and OH&S(MI) Acts on the one hand, and the Navigation Act on the other.  WRMC considered it important that this linkage be retained, by alignment of the application provisions of all three Acts based around a gross tonnage delineation.  

The move towards closer integration of the maritime safety function and the occupational health and safety function (being just one component of maritime safety), should result in a more consistent approach to ship safety, accident prevention and compliance, aimed at preventing safety incidents and enhancing compliance.  Consistent application of all three Acts assists those responsible for management of maritime safety and occupational health and safety.

Term of Reference 2: Adequacy of arrangements between States for interstate voyages of ships under 500 gross tonnage

Workers’ compensation

All jurisdictions, under the auspices of Workplace Relations Ministers Council (WRMC), are currently considering a consistent cross border provision for inclusion in State and Territory workers’ compensation legislation aimed at providing a national approach to determining the appropriate compensation regime to apply to an injured employee, regardless of the location of the injury.

The objective of the cross border legislation is to incorporate a common test in each jurisdiction’s legislation which would determine which legislation applies to an employee in the event of a compensable injury.  The primary test currently being proposed is the State in which the worker usually works in the employment, or if that test is not applicable, the jurisdiction of the employer’s base (for example the port – the test of base being the home State of the ship on which the worker works) most closely connected with the worker’s work.  These tests will apply equally to seafarers .

WRMC agreed on 18 May 2001 that to bring about final resolution of this issue Parliamentary Counsels be asked finalise advice, in the next month, on cross border legislation. States and Territories also agreed to accept the outcome of the Parliamentary Counsels’ advice and to proceed with implementation.

In the meantime, where an employer has a current workers’ compensation policy, under State or Territory workers’ compensation legislation, employees of that employer are eligible for workers’ compensation coverage to the extent allowed by that legislation.  

State or Territory workers’ compensation legislation continues to provide coverage to employees on ships which voyage overseas.

Occupational Health and Safety

No employee engaged on a ship of under 500 GT undertaking an interstate voyage will be without statutory occupational health and safety coverage as a result of the passage of the legislation.  The States and Territories already have OHS responsibility for some classes of ships which may from time to time undertake interstate voyages, so if additional ships fall to State and Territory OHS regimes, arising from passage of the Bill, the result will be an extension to those ships of current OHS arrangements.

OHS legislation is based on the workplace.  In a number of jurisdictions, OHS legislation defines a ship as a specific type of workplace, or makes particular reference to ships.  As a general principle, provided there is sufficient connection between the workplace (the ship) and the State or Territory, that State’s OHS laws would apply to that ship whether it is operating in the State’s waters or on an interstate voyage in the waters of another State/NT, or on an overseas voyage (provided there are no inconsistent requirements of the law of another State/NT or the Commonwealth whilst the ship is within the jurisdiction of that other State/Commonwealth).  
However, it may be that in some cases the OHS laws of two States may apply to the one ship.  The manner in which the overlapping of the laws of different States may be resolved has not been determined by the Courts.  The Commonwealth understands that some States consider that it may be appropriate to consider a form of intergovernmental agreement to establish a protocol to address the issue of overlapping jurisdiction.
Term of Reference 3: Constitutionality of new jurisdiction

The Commonwealth’s powers to legislate with respect to the proposed arrangements are consistent with the powers presently relied upon for the purposes of the Seafarers’ Act and the OH&S(MI) Act. 

In particular, the Commonwealth can rely upon:

· the power contained in paragraph 51(xx) of the Constitution to make laws with respect to foreign, trading and financial corporations (constitutional corporations);

· the power contained in paragraph 51(xxix) of the Constitution to make laws with respect to external affairs;

· the power contained in paragraph 51(i) to make laws with respect to interstate and overseas trade and commerce; and

· the power contained in Section 122 of the Constitution to make laws for the government of any territory.

Term of Reference 4: Opt–out guidelines and numbers affected 

The opt-out guidelines are required by the proposed new Section 8AC of the Navigation Act. They allow operators of certain ships under certain voyage arrangements to apply for a declaration to opt-out of Commonwealth Navigation Act coverage, and as a consequence out of Commonwealth workers’ compensation and occupational health and safety coverage.

The guidelines are restrictive in relation to the types of ships and voyage arrangements of operators who are eligible to apply to opt out of the Commonwealth jurisdiction.  

Part A of the guidelines required by the new Section 8AC (which identifies the categories of ships for which a declaration to opt-out of Commonwealth coverage) restricts applications to three categories of ships:

· to trading ships (tourism ships) operating in the Great Barrier reef area or within 30 nautical miles of a port or safe haven; 

· to ships operated by the Crown (principally ferries); and 

· to ships which have been under continuous State or Territory coverage.

None of these categories of ships is currently covered under the Seafarers or OH&S(MI) Acts.    

The guidelines prepared by DTRS and DEWRSB require that the Seacare Authority provide written advice to the Australian Maritime Safety Authority (AMSA) before a declaration to opt out is granted by AMSA.  It is intended that the Seacare Authority would, in giving advice to AMSA ,have regard to its statutory responsibility to ensure that employers comply with their obligation to take out workers compensation cover for their employees.  That is, the Seacare Authority’s responsibility is to ensure that the seafarers remain covered if the employer wishes to opt-out of the Commonwealth jurisdiction.

There is however no statutory requirement for the Seacare Authority to consider whether a particular scheme that the opting-out employer may choose is more or less beneficial for the seafarer than under the Seacare and OH&S (MI) Acts .
Number of Ships and Seafarers Potentially Affected by the Opt-out Provision


DEWRSB, in consultation with the shipping industry, has undertaken an analysis of the likely number of ships (and employees) currently covered by the Seafarers and OH&S(MI) Acts and which might be affected by passage of the MLA Bill.  

The analysis examined those ships under 500 GT to which operators apply the provisions of the Seafarers and OH&S(MI) Acts.  

The analysis concluded that up to 20 ships which currently operate under the Seafarers Act could, technically, fall to the State/Territory jurisdiction unless the operators decide to apply under the existing opt-in provisions (Sections 8A and 8AA of the Navigation Act) to become legally covered by the Commonwealth legislative regime.  

The under 500 GT category of ships are generally those servicing the offshore oil and gas sector, particularly off WA.  As these are typically small ships with crews ranging from 2-12 (average 6), the estimated number of employees affected could be in the order of 40-240.

This group of ships is not referred to in the Department of Transport and Regional Services (DTRS) submission because the operators of such ships have elected to operate consistently with the provisions of the Seafarers Act because of the requirements of their industrial agreements rather than being statutorily bound by Commonwealth maritime legislation.  Legally, such operators are not obliged to conform with the Seafarers Act – they have agreed to do so by virtue of their industrial agreements.  In other words, such operators are voluntarily agreeing to apply the workers’ compensation benefits available under the Seafarers Act, and have taken out workers’ compensation insurance cover to that effect.  Such arrangements are enforceable through the industrial agreement in accordance with the provisions of the Workplace Relations Act 1996, not the Navigation Act, Seafarers or OH&S(MI) Acts.

Some operators of ships of less than 500 GT have nevertheless indicated to DEWRSB that even if the MLA Bill is passed, they will continue to conform with the standards and provisions of Federal legislation because: 

(i) 
the large multinational firms to which such operators contract to service the offshore oil and gas platforms and facilities require international standards to apply in relation to ship safety and OHS systems.  It is beneficial if such operators can demonstrate a commitment to, and practice of, operating to national/international standards;

(ii)
sometimes the ships in question will be contracted to operate in international waters and it is important for the operators to have national approvals in place to enable ships to quickly respond to the need to voyage into international waters; and 

(iii)
industrial awards and agreements covering employees on their ships often require that the provisions of the Seafarers Act apply to those employees.  In other words, such employers will take out workers’ compensation insurance cover consistent with the provisions of the Seafarers Act.  

Some operators may in fact seek to opt-in under the Navigation Act (under Sections 8A or 8AA), which by definition, requires application of the Seafarers and OH&S(MI) Acts to those operators.  As a result, DEWRSB estimates that in practice less than 50 employees are likely to be affected as a result of ships which will fall to the State jurisdiction by virtue of their gross tonnage.

DEWRSB is not aware of any other ships under 500 GT that would be affected by the proposed changes in jurisdictional coverage. 

The Department is guided by advice prepared by State and Territory maritime safety agencies and provided to DEWRSB by the Department of Transport and Regional Services (DTRS) in relation to State ships over 500 GT which could fall to Commonwealth coverage.  
The States and NT have advised DTRS that there are about 100 ships over 500 GT that would fall to Commonwealth coverage by virtue of the passage of the Bill.  DTRS estimate that approximatelky 60 of these would be eleigible to opt out under the application of proposed new Section 8AC (the opt out provision, to operate in accordance with agreed guidelines).  The effect is that some 40 ships could come within Commonwealth coverage.  If the average crew numbers on the larger ships is in the order of 12, some 400 employees could be affected.  

If all under 500 GT ships (and employees) identified in the preceding paragraphs did in fact leave the Commonwealth jurisdiction (maximum estimated at 240) and 400+ employees enter the Commonwealth jurisdiction, there is a net gain to the Commonwealth of over 100 employees.  This is considered a conservative estimate.

DEWRSB considers therefore that the net effect of the passage of the Bill could be a small increase in the number of ships and employees covered under Federal workers’ compensation and OHS legislation.
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