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tf-f“A SICK INSTITUTION? DIAGNOSING THE FUTURE ACT
UNIT OF THE NATIONAL NATIVE TITLE TRIBUNAL

David Ritter*

Introduction

The principal statutory instrument governing the relationship
between the Australian nation state and Australia’
Indigenous peoples’ traditional interests in land is the
Commonwealth’s Native Title Act 1993 (NTA). It is a
legislative regime enacted as beneficial legislation that has as
its first ‘main object’ the ‘recognition and protection of native
title.”! One of the principle utilities of the NTA was to
establish the National Native Title Tribunal (the Tribunal) to
act as an impartial mediator of native -title claims and to
oversee future dealings affecting native title, known as ‘future
acts’. The NTA demands that the Tribunal must, above all,
conduct its business in a fair, just, economical, informal and
prompt way.2 Although native title in Australia has given rise
to a vast literature, the effectiveness of the Tribunal has,
curiously, not figured prominently. The texts about the
Tribunal have largely been written from within the Tribunal
itself, with external critiques few and far between.3 The
purpose of this article is to critically analyse one of the chief
future act functions of the Tribunal, the administration of
objections to the application of the expedited procedure. This
process requires the Tribunal to inquire into whether an
objecting Aboriginal group should have a right to negotiate
over the grant of a mining tenement. In broad terms, it is
argued that in administering - objections to the expedited
procedure, the Tribunal’s bureaucratic ideology fails
Indigenous people and in so doing, favours resource interests
and governments.

The perspective of this article is from the parapet, looking
over the current struggle between Indigenous representatives
and the Tribunal over the limits of Indigenous power.# Seeing
relations between Indigenous representatives and the
Tribunal in this light reflects the notion that the ‘intake
section of a bureaucracy is a theatre of war between two
cultures.’S Importantly though, this paper is not an attack on
the Tribunal’s staff or Members: it is about a bureau, not
about individuals.6 Accordingly, this article largely ignores
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actual decisions made by Members of the Tribunal and
concentrates on the Tribunal’s administration of process.”
Such an approach is common to literature that attempts to
expose inequalities and ambiguities that are latent in
processes and structures that exhibit formal equality.8

The institutional babushkas

The expedited procedure for mining tenements is a number of
conceptual and institutional steps removed from Mabo v The
State of Queensland (No 2) (1992) (Mabo)? and it is
important to understand the chain of connection between
them in order to appreciate the significance of the former.
Mabo recognised the existence of native title under the
common law of Australia, but did not mandate any process
for how native title would interact with interests in land that
were yet to be created. Accordingly, in articulating a
legislative response to Mabo, one of the chief aims of the
Commonwealth Labor Government was to set out a process
for the interaction of inchoate undetermined native title with
the future creation of interests in land (future acts).10 This
system, eventually contained under part 3 of the NTA is
known as the ‘Future Act System’. In essence, the 1993
version of the Future Act System afforded a right to
negotiate!! to native title claimant groups in respect of
(among other things) future acts that constituted the creation
of a right to mine.

Thus Mabo begat the NTA, which begat the Future Act
System, which begat a further system known as the
‘expedited procedure’.l? In a sense, the term ‘expedited
procedure’ is a misnomer, because the expression refers to an
absence of procedure or, more specifically, the exemption of
a tenement from the right to negotiate. It may be that to
Indigenous people ‘the application of the expedited
procedure’ appears as no more than the latest in a long line
of colonial euphemisms and is merely a coded way of the
Government saying ‘the resource interest does not have to
talk to you about the grant of this tenement’. Importantly, the
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expedited procedure is triggered in a somewhat circular way,
by the government!3 issuing notice that the grant of a
particular tenement is an act attracting the application of the
expedited procedure because it regards the grant of the
tenement as satisfying the definition of ‘an act attracting the
expedited procedure’ contained in s 237 of the NTA. There is
then a period in which native title claimant groups are eligible
to object to the application of the expedited procedure.14 If
there is no objection then the tenement in question will be
granted without further delay. As a matter of practice, the
Western Australian Government considers that all
supposedly low impact tenements, including exploration and
prospecting licences are acts attracting the expedited
procedure and does not exercise any discretion.!’ Rather,
native title parties are effectively ‘put to proof’ to show that
specific tenements are not acts attracting the expedited
procedure.16 Objections are made to the Tribunal, which
must then hold an inquiry into whether the act is an act
attracting the expedited procedure, or not.17 The proceedings
of this inquiry are adversarial with the government, the
native title objectors and the tenement applicant (known as
the ‘grantee party’) as parties.18 If the Tribunal decides that
an act does not attract the expedited procedure, then the full
right to negotiate applies.

The first notices that particular tenements were acts
attracting the expedited procedure were not issued until mid
1995. Objections quickly followed, precipitating the first
inquiries, in which the Tribunal found that the grant of the
mining tenements in question did attract the expedited
procedure.!® This result was replicated in many of the early
Tribunal decisions, although a significant number of
decisions were decided to the contrary. Appeals and cross
appeals followed20 and it was not until the issues came before
the Full Court of the Federal Court of Australia, that the
correct interpretation of the expedited procedure system was
clarified. The Full Court’s decision was to the effect that, of
the competing interpretations of s 237, that which most
favoured the native title party was the correct one as it was
in accordance with the statute. Thus, in the early years of the
expedited procedure system, the Tribunal had on many
occasions favoured an incorrect interpretation of the NTA
that favoured resource interests ahead of native title claimant
groups.21

In 1998 the new conservative Liberal-National Coalition
Government substantially amended the NTA.22 Among the
amendments was a significant change to the central concept

underpinning the expedited procedure system contained in
s 237 of the NTA. The emphasis of the section was
significantly altered to specify that an act is an act attracting
the expedited procedure if it:

{a) is not likely to interfere directly with the carrying on of the
community or social activities of the persons who are the
holders of native title in relation to the land or waters
concerned; and

=

is not likely to interfere with areas or sites of particular
significance, in accordance with their traditions, to the
persons who are the holders of native title in relation to the
land and waters concerned; and

(c) is not likely to involve major disturbance to any land or
waters concerned or create rights whose exercise is likely to
involve major disturbance to any land or waters
concerned.?3

This change rendered some of the pre-amendment precedents
obsolete. However, by 2002 a corpus of Tribupal and Federal
Court case law has again developed and it appears that the
effect of the amendments has been to make it significantly
harder for Aboriginal groups to succeed in objecting to the
application of the expedited procedure.?*

The size of the issue (in principles, hectares and tonnes)

The chief advantage accruing to registered native title
claimants prior to their determination of native title is access
to the right to negotiate.2 Further, even when a native title
claim has been determined and a group is enjoying a
determination of native title, arguably the chief outcome that
can accrue to the native title-holders is a determination of
ongoing access to the right to negotiate. It is a right that has
also been judicially recognised as being of significant
commercial value.26 Thus, the application of the expedited
procedure represents an extremely broad abbreviation of a
previous benefit.27 In this context, it is important to note that
it is arguable that the right to negotiate is not a statutory
creation, but is merely the parliament’s expression of what is
an existing element of native title at common law.28 In other
words, the application of the expedited procedure may be less
reflective of the partial withdrawal of a statutory concession,
and more the suppression of a critical element of a common
law title: the abridgement of a fundamental right. It is also an
‘expression of the internationally recognised human rights
principle that Indigenous people have the right to effective
participation in the development of their traditional lands’.2?
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Litigious battles over the application of the ékpedited
procedure are, seen in this light, of profound meaning.30

This significance is to some extent recognised in the
mandated priorities of statutory representative bodies
(NTRBs) that represent Aboriginal native title claimants that
are set out in the NTA. It is specified that NTRB’s must
themselves prioritise the performance of their statutory
functions, but within that self-determined scheme NTRB’s
‘must give priority to the protection of the interests of native
title holders’.31 Given that the impact of the application of
the expedited procedure is that.once it applies there is nil
capacity to protect native title in the face of the acts in
question, it appears that this direction as to prioritisation has
the affect of requiring that native title representative bodies
makes contestation of the application of the expedited
procedure among their top priorities.

In instructing their representatives to lodge objections to the
application of the expedited procedure, in general terms it
appears that Indigenous groups in Western Australia have
two principal aspirations.32 The first is the protection of
heritage sites, usually through agreement that the grantee will
pay for an Aboriginal heritage survey in order to ensure that
no archaeological or ethnographic sites of significance are
disturbed when exploration or prospecting is occurring.
Obtaining a grantee’s contractual commitment to Aboriginal
heritage protection is a significant outcome because of the
manifest ineffectiveness of such Aboriginal heritage
protection legislation as exists.33

The second aspiration is simply to exercise the native ritle
right of control. Traditionally, Aboriginal groups control
their territory through complicated cultural protocols and in
post-colonial Australian society this has evolved to include
the engagement of professional advisors to enforce rights
under legislation. That control over country has developed in
this manner is entirely consistent with the fundamental
principle that the exercise of native title need not remain
frozen in time.3* Just as the native title right to hunt can
evolve from using a spear to using a rifle, it would seem
logical that a native title right to have a say over one’s
country can go from adherence to tribal protocols to
instructing lawyers.

An appreciation of the importance of the expedited

procedure can also be gained from considering what is
permitted pursuant to those acts that are routinely regarded
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by the Western Australian Government as not likely to
interfere directly with the carrying on of community or social

.activities, or interfere with areas or sites of particular

significance, or to involve major disturbance to any land or
waters concerned. Prospecting licences have a maximum area
of 200 ha with a term of four years and permit the prospector
to extract or disturb up to 500 tonnes of material from the
ground. The Minister may approve extraction of larger
tonnages. Exploration licences allow for an area of a
minimum of 1 graticular block (approximately 2.86 km?2 or
286 ha), up to a maximum 70 graticular blocks
(approximately 197 km? or 19,700 ha). The term of an
exploration licence is 5 years and the Minister may extend
the term in certain circumstances. The holder of an
exploration licence may extract or disturb up to 1000 tonnes
of material from the ground and the Minister may approve
extraction of a greater amount. In the conduct of the
exploration or prospecting activity the proponent can drill,
excavate costeans, dig test pits, blast, clear, overburden,
create roads or tracks, clear seismic lines and, if required,
build floor camps. Clearly, significant environmental and
aesthetic change will occur as a result of the standard
activities involved in exploration and prospecting.

Bureaucratic ideology

Bureaus have ideologies: ‘a verbal image of that portion of
the good society relevant to the functions of the particular
bureau concerned, plus the chief means of constructing that
portion.’35 Some bureaus will be more overtly ideological
than others because of the nature of their mission. The
Tribunal openly evinces an ideology because the legislation
upon which it is founded is itself nakedly ideological. The
Tribunal is perhaps also more likely to recite its ideological
pater nostet, because it provides only indirect benefits to its
users and is engaged in highly controversial work.36 In other
words, the Tribunal is often called upon to justify itself, its
work, its mandate, its staffing levels and its budgets.

In the first year of its operation the Tribunal’s self-
justifications were infused with a proselytic spirit revolving
around the central mission of mediating native title claims to

"resolution to the satisfaction of all parties and the enrichment

of the nation.3”7 This was the spirit of the preamble to the
NTA which proclaimed the inauguration of a ‘special
procedure’ for the ‘just and proper ascertainment of native
title rights and interests’ in ‘a manner that has due regard to
their unique character.’3® The Tribunal of this early period
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though, was a Tribunal without a Future Act Unit, which was
not formed until 1995. Shortly after its formation, some
quickly began to discern an ideological drift. Richard Bartlett
for instance wrote that hopes ‘that the NNTT would provide
an informal tribunal uniquely suited to the recognition and
protection of native title’ were ‘foundering on the future act
regime and a philosophy of decision-making which favours
certainty and development and discounts native title and the
right to negotiate.’3 Central to the analysis pursued in this
paper is the notion suggested by Bartlett, that it was the
Future Act Unit that began to assume a different ideological
character within the Tribunal. The Tribunal is not a simple
unitary structure and indeed under the NTA, there is a
complicated division of responsibilities among various
statutory functionaries.?0 It is argued that, arising from these
divisions, the Tribunal simultaneously espouses a number of
different (competing) bureaucratic ideologies.

A key division within the Tribunal occurs between the Future
Act Unit that deals with the future act system including the
expedited procedure, and the Tribunal’s Case Management
Unit that deals with case-managing the mediation of native
title claims.#! These two units, with fundamentally divergent
statutory mandates are required to justify themselves in
different ways and in doing so, display disparate ideological

" proclivities. The mediation role of the Case Management
Unit has necessitated that it adopt a consultative and
democratic approach to its work, theoretically characterised
by a high degree of reflexivity to the needs and perceptions of
parties. On the other hand, the arbitral functions of the
Future Act Unit have led it to display a more rigid adherence
to procedures designed to produce expressed organisational
goals. The former is more considerate of qualitative factors,
the latter deals in quotas.

The Tribunal’s own documents declare that ‘the expedited
procedure provisions’ in particular, form ‘a discrete process’
from the rest of the statute, notwithstanding that such an
approach appears contrary to the statutory scheme of the
NTA and broader principles of statutory construction.42 This
radical declaration, appearing as it does in one of the
Tribunal’s official ‘explanations’ of how the Future Act Unit
does business, is indicative that a different bureaucratic
ideology underpins the operation of the expedited procedure
system. Freed from the moorings of its statutory berth, the
Future Act Unit has been at liberty to adopt the classic
bureaucratic profile: an organisation seeing itself as a rational
and objective instrument for realising explicit goals.43 This is

illustrated by the procedural guidelines adopted by the
Tribunal in its administration of the expedited procedure
system.

Power within the expedited procedure system

The rules of the expedited procedure system are not merely
those contained within the NTA itself. There are also a
variety of rules and administrative instruments implemented
by the Tribunal ostensibly to specify with greater precision
how the expedited procedure system is to operate. However,
‘bureaucratic rules and procedures operate unequally on the
different sections of society entitled to claim benefits in the
form of bureaucratically allocated goods and services.#
Thus, what on the face of it appear to be simple
administrative arrangements on closer inspection disclose :
pattern of substantive inequalities. Prior to May 2001, the
Tribunal operated under a set of guidelines that were aimec
to assist prospective applicants and their advisers i
completing and lodging objections (the Original Guidelines)
In substance, the Original Guidelines simply repeated thi
relevant words of the NTA and its regulations in a usefu
synthetic format and were silent as to interpretation
However, in May 2001, the Tribunal published nev
‘Guidelines on Acceptance of Expedited Procedure Objectio
Applications’ (the Guidelines).#5 The significance of thes
rules should be emphasised: an Aboriginal group that faile
to comply with the Guidelines would be treated as if it ha
not lodged an objection and would miss out on any chance ¢
accessing the right to negotiate. The Guidelines set out th
kind of information that would have to be provided abot
the likely effect of the proposed act on each of the thre
elements of s 237 that would be deemed sufficient by th
Tribunal to meet statutory requirements. In each case, th
Guidelines required that objectors provide information at
high level of factual specificity about activities, sites or area
Clearly, the Guidelines imposed a harder standard on natix
title objectors than set out in the NTA.

After some folderol, the Western Australian Aborigin
Native Title Working Group procured an opinion on tt
Guidelines from a Queen’s Counsel, Mr Wayne Martin Q(
Mr Martin concluded that the Guidelines issued by tl
Tribunal had no legal force or effect, were not consistent wi
the NTA or its Regulations and in order to avoid errors
would be desirable to withdraw the Guidelines as soon

possible.#¢ The Tribunal did withdraw the Guidelines b
then, a short time later, introduced new ‘Guidelines ¢
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Acceptance of Expedited Procedure Applications’ in October
2001 (the New Guidelines) accompanied by a document
called ‘Explanation of Guidelines on Acceptance of
Expedited Procedure Applications’ (the Explanation).47 The
New Guidelines are an improvement in that they are
substantially less onerous but they still do more than simply
recite the applicable statutory provisions. They go further
and explain, supplement and qualify those provisions,*8
ignoring Queen’s Counsel’s advice as to the grave dangers
inherent in any attempt to paraphrase or restate a particular
legislative provision or to define or illustrate a legislative
provision in terms other than that used in the statute itself.
The Aboriginal and Torres Strait Islander Social Justice
Commissioner wrote to the Future Act Unit, expressing
concerns about the New Guidelines, but the letter went
unheeded.#? In his Native Title Report 2001, the
Commissioner stated starkly that:

The position adopted in the NNTT’s revised guidelines
unnecessarily restricts the circumstances in which the NNTT can
independently review whether governments have appropriately
applied the expedited procedure exception to the right to
negotiate ... The revised guidelines are thus inconsistent with
... The NNTT’ approach is
not required by, and arguably is contrary to, the terms of the
NTA.50

international human rights norms

In the result, native title objectors must currently navigate a
procedural labyrinth in which they must heed not only the
NTA and its regulations, but also the New Guidelines, the
Explanation and an umbrella document called ‘Procedures
Under the Right to Negotiate’.5! This profusion of
bureaucratic edicts obviously increases the likelihood of
inconsistency and confusion on behalf of the users of the
bureau. Such activity is a classic bureaucratic ‘pathology’,
diagnosed by Hogwood and Peters as hyperactivity,
manifested in the needless promulgation of rules and
attempts to ‘do something even if something is not required,
even if the action may be counter-productive.” 52 Thus
development of procedures is seen as a kind of goal
displacement, reinforcing the aphorism that ‘procedures are
the opiate of the bureaucrat’.53

It is arguable that the quasi-litigious raiment adopted by the
Future Act Unit is also an outcome of these dynamics. Once
an objection has been lodged and accepted the Tribunal will
then administer quasi-litigious proceedings with the grantee
party, the government party and the objectors as parties. The
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Tribunal has outlined extensive procedures enshrining this
quasi-litigation. These procedures include conferences and
the submissions, which
contemplate the final disposition of an inquiry into the
application of the expedited procedure within seventeen
weeks of the end of the objection period.54 Curiously, the
adoption of an adversarial process for objection
determinations does not appear to be prescribed by the terms
of the NTA. Although the Tribunal must hold an inquiry,
‘hearings’ appear to be an incidental part of an inquiry rather
than the prescribed embodiment of it.55 The Tribunal has
elected to adopt the formalistic and procedurally arduous
model of adversarial quasi-litigation for resolving objections
to the application of the expedited procedure, rather than any
of the potential alternatives.

exchange of evidence and

The nature of the Future Act Unit’s procedural hyperactivity
suggests a little more about the struggle over power within
the expedited procedure system. Through successive drafts of
the Guidelines, the Future Act Unit as an institution made a
significant administrative effort, unauthorised by statute, to
make it more difficult for Aboriginal people to object to the
expedited procedure and access the right to negotiate.>¢ The
emphasis on specificity within successive drafts of the
Guidelines in particular, makes it appear that the Future Act
Unit is preoccupied with preventing Aboriginal people and
their representatives from developing effective precedent
documents.57 If Aboriginal people develop effective
precedent documents the Tribunal loses power, in that its
power to decide whether or not the expedited procedure
applies is negated by effective pleading. At an institutional
level, no bureau easily surrenders power and it is suggested
that the new drafts of the Guidelines reflect, in part, the
Tribunal’s desire to retain power over native title objectors.
The control of language is a device commonly used by
bureaus that attempt to assert their power over their clients
by requiring them to ‘learn a new language, tune in to new
norms, bow properly to immense institutional power,
understand and flatter the bureaucratic personality.’>8 In the
Future Act Unit’s case, this involves forcing native title
obijectors to disclose a degree of particularity not required by
the legislation.5?

The burdens placed on native title objectors would be less
problematic if there was parity of funding to the participants
in the expedited procedure system, but this is not the case. In
the 2001 Federal budget, native title received an $86 million
increase, payable over four years.60 However, notwith-




standing their chronic underfunding,5! only a small
proportion of this sum went to native title groups and none
of that was for regular operational funding. The Tribunal on
the other hand, received a rise of almost $36 million. It has
been suggested that this fiscal unbalancing was deeply
ideological. That is, if the Tribunal and the Federal Court are
funded to go more quickly, to have more hearings and decide
more matters, but native title parties are not funded to keep
up, the consequences are obvious: ‘extinguishment by
stealth.’®2 As one prominent Aboriginal leader pointed out,
the massive disparity has created a ‘real concern that native
title claimants will be denied their rights simply because...
[they] ... do not have the resources to represent their cases
properly.’¢3 Notwithstanding these profound resource
inequalities, the Future Act Unit’s position is that native title
parties’ ‘lack of resources to comply with the requirements of
the Act and regulations ... is not ... an issue for the Tribunal
in applying the Expedited Procedure provisions of the Act.’64

The struggle over politics and legitimacy

Aboriginal people overwhelmingly see the application of the
expedited procedure in political and historical terms.65 This
is not surprising, as ‘Aborigines have been at the mercy of
officials since the arrival of the First Fleet’.66 However, it is
contrary to the Future Act Unit’s depiction of the expedited
procedure system as an impartial statutory process. One
Member of the Tribunal for instance, when writing on its
behalf described the logic of the system as one of balancing
‘the protection (and supplementation) of native title rights
and the need for a fair system for future acts to occur’, a
‘balancing of interests’ that he saw to be ‘evident in the future
act provisions.’6” Such a formalistic analysis though, ignores
the reality that delimiting objections to the narrow conduit of
s 237 criteria has a subduing effect, foreclosing on the
possibility of Indigenous political reaction by confining
(legitimate) complaint to the nature of a pleading within a
quasi-judicial process.68

Thus, the ‘rational’ logic of the expedited procedure system is
a legitimating story that seeks ‘to explain and defend’ the
Tribunal by ‘demonstrating that bureaucratic power is
constrained by some kind of objectivity’ that purports ‘to
ensure that the interests of constituents are not threatened by
the consolidated power exercised by the bureaucracy itself.’6%
In other words the narrative of the NTA provides a
justification for the actions of the Tribunal, which therefore
must be reasonable because they are grounded in the statute.

The crucial transfer here is from the decision about whether
or not a particular act attracts the right to negotiate from
being seen to be a political decision (which it is) to being a
technical question devoid of politics. The expedited
procedure system ‘subverts politics’ through ‘the conversion
of practical questions ... into technical questions purportedly
solvable only by experts.’”0 This veneer of objectivity
conceals the fact that the Tribunal ‘continues to make
political decisions, though these are now handily removed
from public participation.””l What is determinative in the
process is not the native title party objecting, but the
Tribunal’s ‘rational’ application of s 237 to the objection. If
the initial injustices of colonisation can in part be traced to
the imposition of colonial truth, in the guise of objectivity,
upon the Indigenous populace, the Future Act Unit is clearly
an heir to that dynamic.”2 ‘

Outputs

It has been commented aphoristically that bureaus tend to
‘get to their main objectives, not yours.” 73 This pattern of
‘emphasis on performance indicators’ has long been observed
in Aboriginal affairs where the concern of ‘head office’ ‘with
throughput rather than long term results’ can severely reduce
the delivery of the latter.”* This is again a kind of goal
displacement, where records come to have ‘more importance
to the government officials than the activities and
performance that these records were designed to measure,
control, and improve.’”5 This apparent conflict between
performance indicators and real results has a resonance when
considering the activities of the Future Act Unit in relation to
the expedited procedure. The more objections to the
application of the expedited procedure that the Tribunal can
deal with in a year, the more productive it considers itself to
be.76 The ease with which outputs can be measured and
achieved under the expedited procedure system may have
contributed to goal displacement. The elusiveness of
mediating claims to resolution has seen a ‘displacement’ of
Tribunal emphasis toward the more obtainable goal of
decisions under the expedited procedure system: an instance
of conflict between ultimate and proximate goals.”” These -
tensions are disclosed on the face of the Tribunal’s Annual
Report.”8

The Annual Report records that ‘Output 1.3.2° relates to the
expedited procedure system. This ‘output group’ satisfies
‘goals’ 1 and 3 of the Tribunal’s ‘Corporate goals’. These are
‘to promote practical and innovative resolution of
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applications under the Native Title Act’ and “to address the
cultural and customary concerns of Aboriginal and Torres
Strait Islander people’. In assessing the Tribunal’s
performance under Output 1.3.2, the speed with which it
makes decisions and the number of decisions that it makes in
‘a financial year are deemed by the Tribunal to be measures of
its productivity. This is, on the face of it, problematic. If the
goal of the expedited procedure system is the protection of
native title, then speed of decision-making cannot logically be
seen as a measure of productivity because in an instant
case, so long as a tenement remains ungranted, native title in
the area remains undisturbed. A swift decision under the
expedited procedure system cannot provide protection — it
merely gives rise to a right to negotiate or to the grant of
the tenement. Speed of decision making under the
expedited procedure system can only benefit government and
grantee parties, never native title objectors. The Future Act
Unit has continually (and inaccurately) depicted its
administration of inquiries in to the application of the
expedited procedure as itself being an ‘expedited process” —
a characterisation that is plainly wrong and that was
expressly rejected as such in obiter dicta by the Federal Court
of Australia.”?

The President of the National Native Title Tribunal has, with
respect, implicitly acknowledged the disjunction between the
requirements of the NTA and the approach of the Tribunal:

The time taken by the Tribunal to conduct an inquiry and make
a determination in relation to a future act matter is influenced by
various factors, including timeframes contained in the Native
Title Act and the preparedness of parties to put their evidence
and submissions. If the Tribunal is required to hold an inquiry
into an objection to the expedited procedure there is no set
statutory timeframe within which the inquiry must be completed.
Negotiations may take place between the native title party and
the grantee within the arbitral process being run by the Tribunal.
Some allowance of time is made to provide parties an
opportunity to reach agreement and thereby terminate the
inquiry. Because the inquiry is about a ‘fast tracking’ procedure,
the Tribunal attempts to deal with objections promptly
{(emphasis added).80

The Future Act Unit has an ideological fixation with speed.8!
Evidence that the Tribunal regards its role in the expedited

procedure system as enabling the expeditious grant of
tenements is found throughout its own documentation. In the
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Tribunal’s promotional fact sheet entitled ‘Fast-tracking
exploration and prospecting tenements’,32 the graphic figure
of the expedited procedure system leads to three possible
conclusions: ‘No objection, State or Territory body grants
tenement’ and “Tribunal determines that fast-tracking
applies’ are each illustrated with a large tick. ‘Tribunal
determines that fast-tracking does not apply’ is illustrated
with a cross. These simple graphics represent a straight
ideological choice: the grant of tenements is depicted as
success, Aboriginal people obtaining a right to negotiate is
depicted as failure.83 Ironically in this light, the Tribunal has
claimed ‘confusion about the Tribunal’s role, coupled with
the misconception that it is in place to serve Indigenous
interests alone, demanded that the Tribunal was vigilant
about maintaining its impartiality in order to establish
relationships of trust with all parties’.84

Conclusion: The expedited procedure applies

Rather than a rupture with the colonial past, the Future Act
Unit of the Tribunal operates in a manner that is redolent of
colonial continuities. Overwhelmingly then the expedited
procedure system is implemented and interpreted by the
Future Act Unit in a manner that disadvantages native title
parties and is more likely to lead to the deprivation of the
right to negotiate from Aboriginal people. The Future Act
Unit’s administration of the expedited procedure actively
disadvantages Aboriginal people. Its claims to be ‘protecting
native title’ are ironically hollow. As Richard Bartlett wrote
in 1995, the

Tribunal was supposed to be a just and informal body that
would facilitate the determination of native title and ensure that,
whatever the sorry past, future grants would be made in a
context that afforded equality to Aboriginal people. The
administration by the NNTT of the future act process and the
right to negotiate is critical to ensuring such equality. But ... [it]
has failed dismally in its role.85

It may yet be that this effective engine of dispossession will
yet reverse its practices.8¢ Sadly though it is more likely that
the bureaucracy of the Future Act Unit will simply continue
to churn through applications, improving its productivity
rates, placing Aboriginal people and their representatives
under ever greater pressure, diminishing native title
throughout Western Australia and ensuring that over vast
tracts of Australia, Aboriginal people continue to have no say
in what occurs on their traditional lands. ®
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