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native title groups and pastoral lessees through the ALRM and SAFF

respectively.

At the July 2002 meeting, a large number of issues relating fo pastoral activity
were discussed and resolved in principle. The tone and progress of the
meetings was very positive. Upon the parties’ request, Mr Bardy McFarlane
(a member of the NNTT) assisted as facilitator, as opposed to conducting

formal NNTT mediation.

Several subsequent meetings have resulted in considerable progress. The .
aim is to finalise drafting of the ILUA by the end of the 2002 calendar year.
The State considers that progress has been so marked largely because of the
relationships already established between the parties' preceding the
commencement of negotiations. The State doubts that such progress could

have been made under formal NNTT mediation.

Antakirinja

There are three main issues identified for negotiation so far in the Antakirinja
claim group (SG 6007 of 98). These are:

e a proposed mineral exploration template to be usecl as a voluntary
alternative to the State’s approved “right to negotiate” scheme under
Part 9B of the Mining Act 1982 (SA)
o the future management of Crown reserved areas (especially the
| Breakaways Reserve and Tallaringa Conservation Park)
¢ the future act regime relating to the Coober Pedy township.
|
These pilot discussions are building on the good relationships that have been
established between the Antakirinja claimants and other interest groups, and
because the three key issues raised by the native title claim are among the
key issues that have been identified as having relevance foL' the State as a

whole.
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bodies representing the fishing and seafood industries (the SA Fishing
Industry Council and the Seafood Council of SA) to commence discussions
towards this end. At its meeting on 4 October 2002, the “Main Table” for the
ILUA negotiations formally resolved to include these two peak bodies.

|
An NNTT officer has questioned why the State is focussing on an area wheré
there is no native title claim rather that areas where there are such claims. In
fact, this is the only one of the three pilot discussions where there is no
formal claim.
The reasons for choosing the Narungga group to participate in one of the pilot
discussions are simple and practical. Outside the State-wide ILUA strategy,
the State (in liaison with the ALRM) negotiated the State’s first ILUA with the
Narungga group in 2000 to facilitate a marina development on Yorke
Peninsula. Because of the extinguishing effect of the development, it would
not have been able to proceed without an ILUA or compulsory acquisition of
any native title interests in the relevant area.

The negotiations involved a great deal of initial work by 'the ALRM, especially,
and the State to identify relevant Aboriginal interests and to help them to
prepare and organise for negotiations. This involved considerable educational
effort and significant State resources. The State, ALRM and Narungga group
agreed that it would be a waste not to build on all this effort, and so decided to
- pursue wider negotiations for the whole of the area in which the Narungga
claimed a native title interest. Narungga agreed not to pursue a native title
claim — with its considerable resource implications — while these wider

negotiations progressed satisfactorily.

The NTA clearly envisages that a wide range of native title and ancillary
issues — although not a native title determination itself — can be pursued in the
absence of a native title claim, and in this case all the parties decided to

pursue that course. The State sees this as a positive step, and sees no




[image: image8.png]reason why lessons learnt and the principles of agreements reached in this
way cannot be applied equally effectively when those issues arise in native

title claim considerations.

The State recognises the scheme of the NTA for dealing with native title
claims and native title issues, including the statutory role of the NNTT. But
that is not the whole of the scheme under the Act; it also envisages that many
issues can be resolved by agreements outside of claims. The State considers
that to concentrate solely on native title claims unnecessarily limits the
resolution of relevant issues, particularly when a means for resolving at least
a large number of those issues outside the native title claim process is also
part of the NTA’s scheme. It is implicit in this view that mediation of claims
through the NNTT is not necessarily the most effective way of resolving native

title issues.

Wangkangurru/Yarluyandi

A further example which shows the breadth of the State’s native title
negotiation strategy relates to the Wangkangurru/Yarluyandi claim (No
SG6016 of 1998), which was referred to the NNTT for mediation in early
2002. The claim covers almost the whole of the Witjira National Park in the
State’s far North. For several years, most of the area of the park has been
leased to the Irrwanyere Aboriginal Corporation (“IAC”), the members of which
largely coincide with the members of the Wangkangurru/Yarluyandi and
Eringa native title claim groups, and an associated joint management
arrangement between the State and IAC has been in place over the Park for
several years. To a large extent, the area of overlap of these two native title

claims is the area of the Witjira National Park. '

For over two years, the agreement between IAC and the State for joint
management of the park has not been operating effectively because of
disputes between members of the two native title claim groups. With the
financial assistance and encouragement of the ILUA Negotiation Team, and

the assistance of the ALRM and NNTT members and officers, the contending




[image: image9.png]groups reached agreement in July 2002 on changes to the management
structure of IAC to allow the National Park joint management arrangements to

be revived.

While these steps do not directly address native title issues, the State
considers that an eventual resolution of native title issues — and especially the
issue of the overlap between the Eringa and Wangkangurru/Yarluyandi native
title claims — will be considerably more likely once IAC, with its Management
Committee drawn from members of the two claim groups, once more works
with the State on joint management of the park. On the other hand, it is the
State’s view that active mediation of the Wangkangurru/Yarluyandi native title
claim as it relates to the Park would prematurely introduce native title issues
and result in confusion and tension between the claim groups that could undo

the progress made.

In the State’s view, the priority now is to get the management agreement
between the State and IAC working again, without any addressing of native
title issues at this stage, so that the parties can get used to what joint
management actually does and — perhaps at least as importantly — does not
mean. The State considers that only then, once this understanding is reached
and the parties are working cooperatively again, should native title issues be

raised.

The State’s approach reflects its relationship-centred desire for lasting results
beyond just native title matters, rather than limiting itself to approaches based
on formal mediation under the NTA. In the State’s view, the NNTT’s
concentration on native title issues — to which it is limited under its statutory

role — is sometimes a less effective way of resolving issues.

The general strategy in negotiations with all these four groups is to
successfully conclude agreements in pilot areas and extract principles

underlying those agreements for development of a template ILUA to be
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mediation there is the risk that scarce resources — both in terms of finances
and available expertise — will be split between the State-wide ILUA strategy
and NNTT mediation, leading to a weakening of the effectiveness of both
courses. The State’s preference is to pursue the State-wide ILUA strategy
because it considers that it builds on relationships already established
between the negotiating parties, suits the priorities and timetables that they
have set, and is likely to result in a more effective, longer-lasting resolution of
native titte claims that could be achieved through NNTT mediation or

contested litigation before the Federal Court.

3. How the NNTT’s activities and the State-wide ILUA strategy can

complement each other

In the June 2002 issue of Talking Native Title Mr Graeme Neate, the
President of the NNTT said:

“In the second decade of the native title era, we want to provide that
assistance in impartial, practical, innovative and fair ways so that mutually
beneficial outcomes are achieved and the Australian community recognises
and respects the relationship between native title and other interests in land
and waters.”

The State commends and supports the NNTT in these goals. The following
are areas in which the State considers that it and the NNTT might continue to
work towards the goals in conjunction with the parties to the State-wide ILUA

strategy.

Assisting the State-wide ILUA strategy as requested by the peak bodies

The State-wide ILUA strategy reflects priority setting and scheduling
mechanisms which do not fit neatly into the NNTT's approach to mediation.
The NNTT’s approach is on a claim by claim basis, whereas the State’s ILUA
strategy is applied subject by subject or region by region. The State would
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the formal mediation of native title claims will create. The State also wishes to
continue to liaise with the NNTT to agree ways that the NNTT can continue to
assist the parties to reach agreements as it has done in some instances
already (for example, when an NNTT member has facilitated some of

negotiation sessions).

‘Overlappihg claims/claim group authorisation issues

A major area where the NNTT can assist the parties is in the resolution of
overlaps and authorisation issues within claimant groups. Unless resolved,
those are two areas which have the potential to hinder the State-wide ILUA
strategy regardless of any agreements reached by the negotiating parties,
and the NNTT is experienced and empowered to deal with the issues

concerned.

In a strict legal sense, overlapping claims are not nécessarily a hindrance to
the registration of an ILUA. However, where overlaps do exist they are often
accompanied by discord between members of the overlapping claims, with
that discord being focussed on the overlap. In such cases, an attempt to
register an ILUA over land that is also covered by another claim may well
attract objections from members of the native title claim group who are not a
party to the ILUA, leading to considerable delays in registration or to thwarting
of the ILUA altogether, with all the attendant waste of time and resources that
this would entail. In the State’s view, it is preferable to resolve any issues
about such overlaps before the ILUA is settled, to minimise these undesirable

results.

The State’s pre-1999 experience of formal mediation under the NTA was that,
at least in some cases, the NNTT approached mediation in a directive style
that was more suited to commercial cases than native title cases. It is the
State’s belief that such an approach often does not suit the preferences of all
the parties and may not lead to lasting solutions. This is not to say that there
is not an important role for the NNTT to play in the State-wide ILUA
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