Parliamentary Joint Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund

OPERATION OF THE NATIVE TITLE ACT

Inquiry Into The Effectiveness Of The National Native Title Tribunal

Submission No:19
Mr Glen Kelly
Co-ordinator
Western Australian Aboriginal Native Title Working Group
PO Box Y3070 East St George's Terrace
PERTH  WA  6892
(08 9220 3222
(08 9220 3282
E-mail:  

[image: image1.png]
[image: image2.png]
[image: image3.png]1.

1.1.

1.2

1.3.

1.4.

The WAANTWG Submission to the Parliamentary Joint Committee — 15 October 2002

BACKGROUND

The Western Australian Aboriginal Native Title Working Group (WAANTWG’) is an
unincorporated association of the five Aboriginal/Torres Strait Islander native title
representative bodies in Western Australia. Those representative bodies are the
Goldfields Land and Sea Council, the Kimberley Land Council, the Ngaanyatjarra
Council and the South West Native Title Representative Body and the Yamatji Land
and Sea Council (including the Pilbara Native Title Services).

The role that the National Native Title Tribunal (NNTT’)" has to play in the processes
under the Native Title Act 1993 (Cth) ('NTA’) is understood by the WAANTWG. The
manner in which the staff and case managers go about the NNTT’s statutory
functions is generally appreciated and acknowledged by representative bodies in
Western Australia.

The WAANTWG supports the principle of having a specialist tribunal to deal with the
procedures that the NTA imposes. The intention of the NTA in this regard is noted in
the Preamble to the Act.

The WAANTWG does however have considerable concerns over the manner in
which the NNTT performs some of its functions. The WAANTWG is concerned that
the NNTT approaches some of its functions in a manner that is detrimental to the
interests of Aboriginal people in the state and contrary to the legislative regime and
intention of the NTA.

2. NATIONAL NATIVE TITLE TRIBUNAL’S STATUTORY FUNCTIONS

21.

2.2.

2.3.

24

The NNTT is required to operate in accordance with its statutory mandate and is
required to carry out the functions delegated to it under the NTA.

At the outset it is worth noting that the NNTT states as its goals, the recognition and
protection of native title. Why this is so is not clear. The inappropriateness of the
reference has been commented upon by the Aboriginal and Torres Strait Islander
Social Justice Commissioner who has noted that the outcomes of NNTT “may be
better described as providing a procedure for recognition to occur, with the NNTT
acting as a facilitator in this process, rather than the goal of achieving substantive
recognition”.? The WAANTWG concurs with that view.

The NNTT is established under s.107, NTA. The NNTT has the native title
determination application registration and notification functions set out in Division 1
Part 3, NTA (subsection 108(1), NTA); the inquiry and hearing functions set out at
Division 5, Part 3, NTA; mediation functions generally as well as under Division 4A
Part 6, NTA (subsections 108(1A) and (1B), NTA); and historical, anthropological
and linguistics research functions in subsections 108(2) and (3), NTA.

It is clear from the decision in Brandy v Human Rights and Equal Opportunity
Commission® that the NNTT would not be able to carry out the above functions if to

! For the purposes of this submission the Native Title Registrar is considered to be a part of the National Native Title

Tribunal.

2 Aboriginal and Torres Strait Islander Social Justice Commissioner, Native Title Report 2001, pp.65-67.
® Brandy v Human Rights and Equal Opportunity Commission (1995) 183 CLR 245; see also Fourmile v
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(v) register ILUA’s (s.199A, NTA):

The WAANTWG wishes to comment on two aspects of these statutory functions. The
most significant relates to the manner in which the inquiries into the expedited
procedure are conducted. This is dealt with at Part 4 below. The other matter is a
general observation in relation to the NNTTs function of mediating future act
determination applications where requested.

A significant proportion of future act mediations and negotiations occur without the
participation of the NNTT and usually occur through direct negotiations between the
proponent of a future act, the grantee and the Aboriginal representative body on
behalf of native title applicants and holders. The NNTT’s Annual Report for 2000-
2001 showed that of the 225 future act agreements negotiated in Western Australia
in that year only 14 were fully mediated by the NNTT. A further 8 were partially
mediated by the NNTT. * The unit cost for those mediations was $38 975 with 4% of
the NNTT’s budget being spent on that output.’®

The Parliamentary Joint Committee’s report into Indigenous Land Use Agreements®
(‘the PJC Report’) has previously noted how the limitations of funding for
representative bodies has restricted the ability of representative bodies to negotiate
Indigenous Land Use Agreements (“ILUA’s") and that those limitations on funding
have proven to be frustrating for Aboriginal representative bodies, their constituents,
industry and governmental bodies alike.” The PJC Report noted that there “is
overwhelming evidence that representative bodies are not receiving adequate
funding to enable them to assist the negotiation of ILUAs within the timeframes
proponents require or prefer.”®

This under resourcing was noted to be not only in terms of financial resources but
also human resources. The PJC noted:

“The resources required for land use negotiations are not just financial: they include
expertise in native title and skill in negotiating. For example where there is a strong
working relationship between the negotiating parties, the principle need may be legal
assistance to draft agreements which meet the requirements which meet the
requirements of the Act ...”

These observations are equally applicable to the mediation of all future acts and not
just those in relation to ILUA’s. The under resourcing of Aboriginal representative
bodies has also been noted by the Aboriginal and Torres Strait Islander Social
Justice Commissioner.®

The amount of money allocated to the NNTT for the mediating of future acts in
comparison to the future acts that are resolved through mediation highlights the
gross under funding of Aboriginal representative bodies in relation to mediation and
negotiation of future acts. The majority of those negotiations occur directly between

“ NNTT, Annual Report 2000-2001, p. 57.

5 NNTT, Annual Report 2000-2001, p. 57.

& Parliamentary Joint Committee, Nineteenth Report: Second Interim Report for the s.206(d) Inquiry - Indigenous
Land Use Agreements, September 2001 ('the PJC report’).

7 See for example the PJC Report at paras 4.34, 4.39, 6.15, 6.21, 6.24, 6.33-6.34, and 6 .40.

SpJc Report at para 6.40.

°pJc Report at para 6.33.

'® Aboriginal and Torres Strait Islander Social Justice Commissioner, Native Title Report 2001, p.74.
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take place under the Act. Equally, it is erroneous to regard the acceptance of an
application for determination of native title as a stripping away of a power
otherwise possessed by Government to confer mining rights and other rights to
which sub-division B applies. If the claim is well founded, the power was not
available to be exercised to defeat without compensation the claimant’s title. The
Act simply preserves the status quo pending determination of an accepted
application claiming native title in land subject to the procedures referred to. The
mere acceptance of an application for determination of native title does not
otherwise affect rights, powers or interests.”

(d) In relation to mining interests which trigger the right to negotiate provisions,
those procedures represent the only protection for native titleholders; and

(e) Having a right to speak for country and being able to control what happens on
country is itself a valuable native title right and an important human right.'

4.3. Against this background it can be appreciated that the effect of the expedited
procedure is to allow for the removal of the protection that the right to negotiate
provides in relation to particular future acts. Once the expedited procedure applies,
the native titleholders are left with no procedural rights whatsoever in relation to the
future act. On any view this is a draconian interference with property and more than
a mere lifting of a statutory right. Legislation which interferes with property interests
is construed narrowly.®

4.4, Furthermore, as a decision by a State Government that an act attracts expedited
procedure is not a reviewable decision for the purpose of the Administrative
Decisions (Judicial Review) Act 1977 (Cth)", the expedited procedure objection
process represents the only mechanism for review of such a decision and to ensure
that the procedure is being properly applied.®

4.5, The expedited procedure is triggered by the inclusion in a notice of the future act of a
statement that the proposed act is one to which the State considers the expedited
procedure applies: 5.32(1). Once that notice is given a native title applicant or native
title holder has 4 months in which to lodge an objection to the notice: s.32(3). Once
an objection is lodged, the NNTT must determine whether or not the act is an act
attracting the expedited procedure: s.32(4). An objection is supposed to be in the

15 Aboriginal and Torres Strait Islander Social Justice Commissioner, Native Title Report 2001, pp.11-
13. See also Western Australia v Ward [2002] HCA 28 per Gleeson CJ, Gaudron, Gummow and Hayne JJ at para
14,
'® See for example Allen v Foskett and Another (1876) 12 SCR 456 per Martin CJ and Hargrave J., at p.462 where, in
referring to the effect of a reservation in grant for a road, Martin CJ stated that the “Act gives a most arbitrary power
to the Crown to invade private property - such a power should be construed strictly. Private property should be
guarded and protected from invasion to a greater extent that the law allowed. When a private right is invaded it is no
answer to that it is for the public good. It is altogether contrary to constitutional principles to permit the invasion of
private rights.” This is similar to observations made in Central Control Board (Liquor Traffic) v Cannon Brewery Co.
Ltd [1919 AC 743 per Lord Parmoor at 760.

Ho/t v The Hon. Daryl Manzie [2001] FCA 627 (5 June 2001).

® This is not least because the Federal Court has indicated that the process of including an expedlted procedure
“does not involve the Government party making a reasonable assumption nor does it express a requirement that the
Government party has first formed the opinion that the proposed act attracts the expedited procedure as a preliminary
step to the inclusion of the statement in the notice ... The option to include the statement is entirely unfettered.” Holt v
Hon. Daryl Manzie [2001] FCA 627 per Olney J at para. 25. This position is itself extremely difficult to fathom.
Although the state does not have to “form an opinion that the proposed act attracts the expedited procedure” it is
nonetheless permitted to represent to the public that it has in fact formed that view through a statement to that effect
in the notice.
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(vii)  Flexibility Towards Hearing Evidence on Country.

It should be noted that some of the concerns raised below in relation to the NNTT's
approach to dealing with expedited procedure objections were the subject of
comment in the Human Rights and Equal Opportunity Commissions native title
report.”> The WAANTWG has noticed no change in approach to the NNTT’s
approach following that report.

It should also be stated that it is no answer to the above concerns merely to state
that if an applicant, or a representative body, is concerned over the manner in which
the NNTT carries out its functions or interprets the NTA they may seek judicial
review. Given the limited resources available to representative bodies, that option is
simply not available in most cases. Furthermore, there may be other matters relevant
to the proceedings which makes such a course impractical.

Preparation of Inappropriate Guidelines

4.16.

As part of its management of the expedited procedure inquiry process, the NNTT has
developed Guidelines for the lodging of a Form 4 objection. The background to these
Guidelines is itself noteworthy.

The original Guidelines had been in place for some considerable time. The
WAANTWG is not aware of any pressing reason necessitating a change in
procedures. Without notice and without any consultation with Aboriginal
representative bodies the original guidelines were significantly changed on 8 May
2001. The 8 May Guidelines sought to outline the type of information which was
required to be contained in the Form 4 application. The information required was
quite detailed and included:

. Paragraph 7 of Form 4 requires more than a restatement of 5.237 of the NTA.

= It may be sufficient for the purposes of paragraph 7 to include why the
objector believes the proposed act does not attract the expedited procedures
and the likely impact of the proposed act on community or social activities,
areas or sites of significance and the land or waters concerned.

. Particularisation of the nature of proposed activities and how the proposed act
will interfere with those activities.

. Identification of sites of significance, beliefs about the sites of significance and
how the proposed act will interfere with these areas.

= Identifying the land and waters concerned and how the proposed act will
involve disturbance with waters.

= Paragraph 8 required more than a general list of the generic types of evidence
establishing connection to the land concerned. Instead an outline of the types
of evidence which relate to the matters in 5.237 that will be produced.

2 Aboriginal and Torres Strait Islander Social Justice Commissioner, Native Title Report 2001, pp. 16-24.
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~ The 8 May Guidelines did not indicate that they were being circulated for discussion

nor did it invite comments on their appropriateness.

In response to the 8 May Guidelines a number of representative bodies complained
about the lack of consultation and the burdensome nature of those requirements.
The Yamatji Land Sea Council provided an advice on the lawfulness of the 8 May
Guidelines and requested to be able to make submissions in relation to them. It was
only after this request was made that the NNTT agreed to give representative bodies
and other bodies an opportunity to comment on the proposed Guidelines.

In 16 October 2001, a further set of Guidelines was produced by the NNTT. The 16
October Guidelines made a number of aiterations to the 8 May Guidelines. It should
be noted that the Explanatory Memorandum for the 16 October Guidelines refers to a
consultation process being undertaking by the NNTT. This is a self-serving statement
that misrepresents the process that was actually embarked upon. The only reason
that representations were made was because an entitlement to do so was demanded
by Aboriginal representative bodies after the original guidelines were circulated. The
WAANTWG does not believe that there was ever any intention to seek the opinions
of representation bodies in relation to the 8 May Guidelines until after the complaints
were made by representative bodies about the process. Why the NNTT felt it
necessary to indulge in such a selective recording of the process is as unclear as it is
unsatisfactory that a Tribunal should adopt such a course.

Despite some improvements from the 8 May Guidelines, the WAANTWG has
significant concerns over the lawfulness of the 16 October Guidelines and consider
them to be ultra vires the powers of the NNTT. In particular:

a. The requirements for an objection to a notice contained in the expedited
procedure are clearly set out in the NTA and the Regulations. Section 76 of the
NTA requires that an application be in the prescribed form, contain such
information as is prescribed and be accompanied by a prescribed document and
prescribed fee. Section 77 provides that if an application complies with s.76 then
the NNTT must accept the application. For the purposes of this provision,
Regulation 4 of the Native Title (Tribunal) Regulations requires that for the
objection to be in the form of the Form 4 contained in the regulation and contain
the information referred to in that form. Relevantly, paragraphs 7 and 8 of the
prescribed Form 4 require:

*7. A statement why the objector believes that the proposed act is not an act
attracting the expedited procedure that includes a statement of the likely impact
of the act on community or social activities of the native title holders, areas or
sites of particular significance and any land or waters concerned.

8. An outline of the type of evidence that the objector will produce to the National
Native Title Tribunal.”

These requirements are a complete statement of the requirements for an
objection. There is no statutory authority for the NNTT to issue the Guidelines.
There is certainly no law making power authorising the NNTT to make
regulations, rules or other enforceable instruments. The creation of the
Guidelines and the reliance upon them as enforceable criteria is ultra vires the
powers of the NNTT and unlawful.

10
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compliance.® This itself raises a further question as to why such a statement
appears in the Guidelines and why the change was made between the 8 May
Guidelines and the 16 October Guidelines.

4.27. The 16 October Guidelines have added to the burden of representative bodies in
responding to future act notices and has inhibited their ability to respond. That the
NNTT is fully aware that its Guidelines have had this effect is acknowledged in the
NNTT Annual Report where in its “Report on Performance”, in response to the
decrease in the number of objections in that financial year, the NNTT stated:

“By comparison with previous years, the number of objections in Western Australia
dropped during 2000-2001 for the reasons stated above and also because of a resource
shortage experienced in native title representative bodies. ....

This decrease in objection rates was accentuated in the latter part of the reporting period
as a result of the decision by Deputy President Franklyn (23 April 2001) that objection
applications must include statements specific to the objector's activities and the likely

impact on them of the proposed future act. This resulted in the preparation of objections

becoming a much more resource-intense activity.”" (emphasis added)

428, While this may assist the NNTT to achieve its own performance targets, it results in
objections being unable to be made, or otherwise rejected, for reasons other than the
merits of the objection. The requirement that the NNTT carry out its functions in an
economical fashion does not outweigh, and cannot take precedence over, the
requirement that it carry out its functions in a manner that is fair and just.

Refusal to Consider Under Resourcing of Native Title Representative Bodies

429, The NNTT has noted that properly functioning representative bodies “are important
for the practical administration of significant parts of the Act” and that the “Tribunal
and other parties to native title proceedings or negotiations benefit from properly
funct:omng bodies which assist in dealing with and resolving a range of native title
issues”.** In practice however, despite numerous requests from Aboriginal
representative bodies, the NNTT refuses to treat the resource difficulties that
representative bodies have in complying with the expedited procedure as a relevant
consideration in relation to either complying with the Guidelines or directions given.*

4.30. It is unfortunate that the NNTT continues to not only ignore the resource difficulties
faced by representative bodies. It is also unfortunate that the NNTT has, by its own
admission, introduced Guidelines that add to those problems.

% See for example Dorothy and Thelma Tucker on behalf of the Namoobinya Family Group and Anor v State of
Westem Australia (2000), NNTT, WO 00/381 and WO 00/400, 4 May 2001, per Member Sosso at para 47 and Ben
Ward & Ors v Northern Territory (2001), NNTT, DO 01/3, DO 01/13, DO 01/19-DO 01/23, 21 December 2001, per
Member Sosso at para 102. It is also not consist with the observations of Deputy President Franklyn in Roy Dixon on
Behalf of the Garawa & Gurdanji Peoples & Ors v Northem Territory (2001), NNTT, DO 00/1 — DO 00/7, 23 April
2001, where he stated that “It seems to me however that if the Form 4 is deficient but is accepted as a matter of
discretion, and the evidence produced at the inquiry is such as to lead to the conclusion that the act does not meet
each of the criteria on s.237(a)(b) and (c), then the Tribunal must find, as a matter of law, that the act is not one
attracting the expedited procedure regardless of any relevant omission by the objectors of information required by
Form 4.

¥ NNTT, Annual Report 2000-2001, p.62.

%2 NNTT, Annual Report 2000-2001, p.17.

% The NNTT's approach is stated clearly in its document entitied Guidelines on Acceptance of Expedited Procedure
Objection Applications Issued 16 October 2002 at para 9.

13
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The NNTT is required to carry out its obligations in a just, fair and economic manner.
This cannot occur if the key participants in the process are unable to comply with the
procedures which it imposes and where procedures are imposed regardless of the
ability for representative bodies and those they represent to comply. The fact that the
NNTT is fully aware of the impact that its processes have on the ability of Aboriginal
people to respond to notices is apparent from the statements made in its Annual
Report. That the NNTT imposes and maintains those processes despite those
effects represents a derogation of its statutory obligations to ensure that the
processes are fair and just.

This difficulty is likely to be exacerbated as more matters proceed to hearing in the
Federal Court and representative bodies have to concurrently run objection hearings
in the NNTT and native title determination proceedings in the Federal Court. In these
circumstances the availability of staff, resources and relevant applicants who need to
give evidence will all be stretched. The continuing failure of the NNTT to understand
and acknowledge those difficulties in those circumstances will increase the potential
for unjust and unfair resuits.

The continuing indifference to the resource difficulties of representative bodies in the
expedited procedure process is exacerbated by the approach taken by the NNTT in
some matters whereby the NNTT makes factual findings against applicants by virtue
of the fact they have not produced the requisite details to the NNTT. For example in
Violet Drury on behalf of the Nanda People v State of Western Australia member
Franklyn QC stated:

“The apparent inability of the Native Title Party to provide the relevant particulars as
directed, is strong evidence that the Native Title Party is unaware of any site of relevant
significance on the proposed tenement.”*

It is one thing for the NNTT to make a finding that certain matters have not been
proven by the objecting Aboriginal group or that particular information has not been
provided. It is quite another to state that the absence of evidence is positive evidence
of its non-existence. The NNTT is well aware of the resource difficulties of Aboriginal
representative bodies as their own Annual Report attests. In those circumstances it
is wrong to state that the failure to provide enough evidence is in itself evidence of its
non-existence.

Another manifestation of the insensitivity to the lack of resources for representative
bodies is the criticism that has been made of representative bodies over the quality
of mapping that is provided to the NNTT.*® The NNTT often gives directions to
representative bodies in the expedited procedure to provide mapping of sites of
significance. Representative bodies often received poor quality mapping from the
State of Western Australia. That mapping contains information which may be
relevant to the mining industry but which is not necessarily meaningful to assist
Aboriginal people to object to the expedited procedure. Representative bodies simply
do not have the resources or the mapping facilities to produce the detailed mapping
that appears to be expected by the NNTT.

* Violet Drury on behalf of the Nanda People v State of Westem Australia (2001), NNTT, WO 00/93, per Frankiyn
QC at para [9]. See also Violet Drury on Behalf of the Nanda People v State of Western Australia and Bywood
Holdings Pty Ltd (2002), NNTT, WOO01/111, 20 August 2002, per Franklyn QC at para 19.2.

® See for example, Violet Drury on Behalf of the Nanda Peaple v State of Western Australia and Bywood Holdings
Pty Ltd (2002), NNTT, WO 01/111, 20 August 2002 per Franklyn QC at para 15).

14
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4.36. The WAANTWG believes that the NNTT should adopt a more understanding
approach to the ability of representative bodies to provide detailed mapping. If this
can not occur then it will become increasingly necessary for more matters to be
heard on country so that Aboriginal people can simply point out areas where they go
hunting and fishing and which are of significance. This will necessarily be more time
consuming and resource intensive for all the parties involved, including the NNTT.

Inconsistency in Granting Adjournments in Expedited Procedure Inquiries

4.37. From time to time it is necessary for Aboriginal objectors to seek an adjournment in
the expedited procedure. Aboriginal representative bodies understand that they have
the onus of justifying extensions of time to comply with time frames and that they are
not an entitlement which are given as of right.*® The merits of adjournments will vary
form case to case.” Timetables are however not applied inflexibly by Courts,*® and
there is no reason why a tribunal should conduct itself differently.

4.38. In considering whether to grant an extension of time the Courts have been willing to
consider such matters as whether the delay or failure to comply with the Order was
intentional or contumelious, a result of a bona fide mistake, or whether the delay is
that of a litigant or its lawyers.> The consequences which follow to a party as a result
of summary dismissal for a failure to comply with directions are always taken into
account. For example, in Rogers v Law Coast Mortgages Pty Ltd it was noted that:

"It has, though, been acknowledged in this court that for a court to refuse an adjournment
of the hearing of a proceedings sought by an applicant on the day of the hearing on the
basis that he or she is not in a position to proceed, and thereby to dismiss those
proceedings is a significant step not lightly to be taken. Such a refusal is a denial of

procedural faimess.”*

4.39. It has also been noted that it is “only in extraordinary circumstances that the interests

of justice will be served by a refusal of an adjournment in a case... where the
practical effect of the refusal is to terminate the proceedings”.*'

4.40. There cannot be any doubt that the consequences of a summary dismissal of an
expedited procedure objection for a failure to comply with directions do have
extremely severe consequences for Aboriginal people.

% Jackamarra v Krakouer [1998] HCA 27 (22 April 1998) per Kirby J at para 66.
37 Jackamarra v Krakouer [1998] HCA 27 (22 April 1998) per Kirby J at para 66. See also Frugfinet v State Bank of
New South Wales [1999] NSWCA 458 per Beazley JA at para 88 and Squire v Rogers (1979) 27 ALR 330 per Deane
J at 337 and Scott v Handley [1999] FCA 404 per Spender, Finn and Weinberg JJ at para 45.
%8 |\n Jackamarra v Krakouer [1998] HCA 27 (22 April 1998) Kirby J observed at para 66:
*Judges have warned against permitting the rules of court, particularly those relating to time to become “an
instrument of tyranny”. This judicial attitude produced a less “draconian” practice which tended to focus
attention on the need for a measure of flexibility, the avoidance of undue technicality and the consideration
of whether there was any actual prejudice to a party if the indulgence was granted, beyond that inherent in
the continued prosecution of the proceedings.”
% Jackamarra v Krakouer [1998] HCA 27 (22 April 1998) per Kirby J at para 66, point 7. It is noted that these
observations were generally aimed at extension to appeal out of time and a greater level of flexibility would be
expected in terms of meeting timetables given for the conduct of proceedings properly lodged.
0 Rogers v Law Coast Mortgages Pty Ltd [2002] FCA 181 (5 March 2002) per Finn J at para 23. See also Scott V
Handley [1999] FCA 404 per Spender, Finn and Weinberg JJ at para 29.
! Sali v SPC Ltd (1993) 116 ALR at 631.20 per Brennan, Deane and McHugh JJ. See also Frugtniet v State Bank of
New South Wales [1999] NSWCA 458 per Handley JA and at para 31 and Beazley JA para 86 and Squire v Rogers
(1979) 27 ALR 330 per Deane J at 337; and Scott v Handley [1999] FCA 404 (13 April 1999) per Spender, Finn and
Weinberg JJ at para 29.
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The Grantee Party filed its statement of contentions on 2 April 2002, however, failed to
file (a) any documents relevant to the Inquiry, (including an affidavit to be relied upon); r
(b) a statement of evidence to be given by any witness for the Grantee Party.”

444 Not only was there a great deal of flexibility afforded to the grantee party in this
matter, but also the Directions to file evidence were never complied with. In similar
circumstances an Aboriginal objector could find their objection summarily dismissed.
In this matter, despite the failures of the grantee party the NNTT found in favour of
the Grantee and did so in part by relying merely on the Statement of Contentions
even though they contained mere assertions unsupported by the evidence which
was directed to be filed. This inconsistency is not conducive to a fair and just
procedure.

4.45, Furthermore, in some instances the NNTT requires that adjournments may only
occur with the consent of the grantee party, such consent is seldom given. It is rare
that a representative body’s consent has been considered a precondition to a
grantee party or the State obtaining an adjournment.

(a) Adjournments for Inability to Meet Timetables

4.46. Once an objection to the expedited procedure is lodged it is usually followed by a
conference. At the conference a timetable for the preparation of evidence is
determined. From time to time various parties have sought adjournments once it has
become apparent that they will be unable to comply with the Orders. While
representative bodies use their best endeavours to comply with the timetable there
are often instances where extraneous influences that, coupled with a lack of
resources, has meant that non-compliance may occur. Such factors may include:

(i) an inability to contact relevant witnesses in a reasonable time including because
of the itinerant nature of some Aboriginal people, ceremonial business and sorry
business;

(i) an inability to accurately determine from existing maps the area the subject of the
tenement; S

(i) the necessity to organise and carry out site views;
(iv) the volume of concurrent hearings;

447, Most expedited procedure hearings require the evidence of the Aboriginal objectors
to be in written form. The time it takes to prepare that material is not always
appreciated by the NNTT. Factors which complicate the taking of written statements

include that:

(a) representative bodies have constituents who do not speak English as a first
language;

(b) time is required to advise applicants of the area in question;

* Statement of Contentions of Objectors in Response to Grantee Party’s Submissions dated 16 April 2002 in Violet
Drury on Behalf of the Nanda People v State of Western Australia and Bywood Holdings Pty Ltd (2002), NNTT,
WOO01/111.
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(c) it may not always be easy to readily find and speak to people who have the most
detailed knowledge of the area in question;

(d) Aboriginal people with the particular relevant knowledge may live in remote
locations and a considerable distance from their legal representatives.

(e) it may not always be easy to readily find and speak to Aboriginal people who
most frequently visit or use a given area;

(f) in some instances it is necessary to conduct a site view of the area, often in the
company of a number of people. It can be difficult to arrange these visits for a
range of reasons given the itinerant nature of some Aboriginal people and the
matters referred to in (a)-(d) above.

(g) taking a written statement from Aboriginal people is itself extremely time
consuming. The manner in which Aboriginal people describe their relationship to,
and use of their country, is not always in terms which are most convenient to an
inquiry held by the NNTT,;

(h) some witnesses tire easily because of their age. It may require a number of
sessions with the witness in order to prepare a detailed written statement;

(i) not all Aboriginal witness understand Court and Tribunal processes. This is
despite the best endeavours by representative bodies to explain those
processes. In such circumstances it is difficult to get Aboriginal people to focus
on, or to provide, the requisite details that the NNTT consider appropriate;

(J) on occasions it is necessary to obtain an interpreter so that a statement can be
prepared. This adds to the expense and time required to take a witness
statement;

(k) the vicissitudes of community life means that Aboriginal people move around for
family business, cultural business and funerals. It is highly unlikely for Aboriginal
people to keep diaries or day-planners or engage personal assistants to remind
them that site a view has been arranged on certain dates or that a land council
officer is coming to visit them for the purposes of making a statement.
Statements like:

“Mr Bulubul must have some have had some notice of the ceremonies in which
he seems to have been engaged as well as knowledge of the directions made
and find that he should have been in contact with his representative and or
solicitor to alert them to his pending unavailability and so to ensure
compliance:..”*

are simply inconsistent with the way that many Aboriginal people live.
() in areas of the state which are subject to the wet season, there is an added

difficult and expense in obtaining the relevant instructions and preparing
documents. In other instances, other weather conditions are equally restrictive. It

“ Submission from the Northern Territory government which was accepted by Deputy President Franklyn inTrevor
Willy on behalf of the Kewulyi, Gunduburun and Bamubamu People v Northem Territory (2002), NNTT, DO 02/32, 10
July 2002 at para 12.
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is often not appropriate to travel in some remote location during extreme weather
conditions in desert areas.

(m) There is also a grievous shortage of anthropologists and other cultural
interpreters crucial to such proceedings.

All these matters mean that it can sometimes take longer than expected to take a
witness statement. They illustrate why a rigid approach to timetables is inappropriate.
Some members of the NNTT are not always sufficiently sensitive to these issues
when adjournments are requested. '

Itis notable that the Federal Court has not taken a rigid approach to directions
hearings in native title matters. For example, in Colbung v State of Western
Australia, Justice Finn stated: l

“Itis the case that there is a public interest in the early and expeditious resolution of
disputes: cf Brisbane South Regional Health Authority v Taylor (1997) 186 CLR 541 at
553 - a public interest that accounts in part (there are other relevant interests as well) for
the Court's usual insistence upon both compliance with pre-trial timetables and
adherence to fixed trial dates. But that public interest is not necessarily secured by an
inflexible adherence to the particular case management procedures (by way of
timetabling and otherwiseg that have been put in place to bring about the resolution of a
dispute in a given case.” |

These observations are equally applicable to expedited procedure inquiries.

Adjournments to Allow Negotiations to Occur

Negotiations occur because both parties are agreeable to them. They are for the
benefit of all parties to the negotiation and are the responsibility of all parties.
However, given the volume of the negotiation which representative bodies are
involved in, it must be understood that the negotiations need to occur within the
resource capabilities of representative bodies. |

The WAANTWG believes that the NNTT should adopt a uniform practice of not
requiring representative bodies to prepare evidence for a hearing while negotiations
are occurring in relation to the expedited procedure. Because of the lack of
resources that representative bodies have, it is an unnecessary burden to currently
fund negotiations and litigation. The preference of Aboriginal representative bodies in
this regard was acknowledged by the NNTT in its Annual Report:

6 Colbung v State of Western Au.étralia Australia [2001] FCA 1342 (19 September 2001) per Finn J at para 8. He
went on to add at para 9:

“In the setting of native title applications, account must be taken of additional considerations which bear on
the attainment of justice and which relate to the place of mediation in dispute resolution under the Act. The
structure created by the Act for the resolution of native title applications gives mediation a central place. So
much emerges from the Preamble in its privileging of a "special procedure” involving processes of
"conciliation”; from the constitution of, and the functions allocated to, the Tribunal: see s 108(1A) and (1B);
and from the reference for mediation procedure of Division 1B of Part 4 of the Act. There are obvious
considerations of public interest bearing (inter alia) on community cohesion and on the limitations of the
adversarial system that support the Act's "special procedure”.

The High Court’s observations State of Queensland v J L Holdings referred to above are equally pertinent in this
regard. See State of Queensland v J L Holdings Pty Ltd (1996-1997) 189 CLR 146 per Dawson, Gaudron and
McHugh JJ at 154. See also Jackamarra v Krakouer [1998] HCA 27 (22 April 1998) per Kirby J at para 66, point 6.
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In other jurisdictions the Courts have allowed for adjournments because of a lack of
availability of legal representatives.*® Furthermore the usual practice of the Federal
Court in matters where there is some complexity or specialised knowledge by
specific legal representatives is to attempt to determine agreed dates in advance. In
Rogers v Law Coast Mortgages Pty Ltd, Finn J referred to an equally relevant
passage from R v Thames Magistrates’ Court; ex parte Polemis [1974] 2 A11 ER
219 at 1223: |

“...nothing is clearer today than that a breach of the rules of natural justice is said to
occur if a party to proceedings... is not given a reasonable chance to present his case. It
is so elementary and so basic it hardly needs to be said. But of the versions of breach of
the natural rules of justice with which in this court we are dealing constantly, perhaps the
most common today is the allegation that the defence were prejudiced because they
were not given a fair and reasonable opportunity to present their case to the court and of
course the opportunity to present a case to the court is not confined to being given an
opportunity to stand up and say what you want to say; it necessarily extends to a
reasonable opportunity to prepare your case before you are called to present it. A mere
allocation of court time is of no value if the party in question is deprived of the opportunity

of getting his tackle in order and being able to present his case in the fullest sense.”
(emphasis added) |

Expedited procedure objections often deal with matters where a specialised
knowledge of the cultures of the community at issue can be important. A specialised
knowledge of the area in question is also important. They are not matters in which
the legal representatives can be replaced on short notice. Representative bodies do
not have the resources to ensure that more than one legal officer is fully briefed to
cover for a situation where a matter is set down at a time that is unsuitable.

The proceedings are supposed to fair. Timetabling of matters should be directed to
fairness to the parties. If sufficient notice is given, and there is no prejudice to other
parties, it seems somewhat capricious to insist on a matter proceeding merely
because it is the preference of the NNTT. ‘

Aboriginal representative bodies have experienced difficulties with the expedited
procedure hearings as a result of directions hearings not being recorded. On a
significant number of occasions the written notes of the NNTT, representative bodies
and grantee parties have differed markedly leading to problems further on in the
process. In many instances this has been able to be corrected. In other matters it
has been resolved in a manner unsatisfactory to representative bodies with the
NNTT merely maintaining that its records are correct.

This problem could be avoided if the directions hearings were recorded. Given the
importance of the issues at issue before the NNTT in expedited proceedings, this
seems appropriate.

% See for example Sali v SPC (1993) 116 ALR 625 per Toohey and Gaudron JJ at 635.36 referring to Carryer v Kelly
(1969) 90 WN (Pt 1) 556 at 569. See also Scott v Handley [1999] FCA 404 (13 April 1999) per Spender, Finn and
Weinberg JJ at para 31.




[image: image24.png]
[image: image25.png]
[image: image26.png]
[image: image27.png]The WAANTWG Submission to the Parliamentary Joint Committee — 15 October 2002

to be cognisant of the cultures of Aboriginal peoples and the ways in which they
describe the areas which are important to them. The fact that an Aboriginal
person deposes that a place is an important place is not considered sufficient
evidence of their significance. It is a conclusion which can only be reached
through narrow interpretations of written statements at the expense of having an
understanding of what is trying to be expressed by an Aboriginal person in a
cross-cultural context.

(c) The inappropriateness of the NNTT’s interpretation of 5.237(b) is highlighted by
Justice Olney’s observations in Hayes v Northern Territory [1999] FCA 1248 that;

“Any form of native title which did not recognise the need to protect sacred and
significant sites would debase the whole concept of recognition of traditional rights
in relation to land.”

The observation is not surprising given the observations of the High Court that
native title is primarily a spiritual affair. Sites of significance and Aboriginal
relationships to their country are central to Aboriginal relationships with their
country. Yet the interpretation the NNTT has adopted in relation to 5.237(b) does
not protect “sacred” or “significant sites”. Those sites have been expressly stated
to be insufficient for the purposes of 5.237(b).

(d) The approach is also problematic in that it requires a grading of sacred sites and
sites of significance which in many cases is meaningless to Aboriginal people.
The grading can only occur through an artificial comparison by the NNTT
between those sacred sites which are sacred and those which are particularly
sacred. If such a grading of sacred sites is meaningless from the perspective of
the Aboriginal people concerned then ultimately the inquiry becomes only an
assessment of whether sites are of particular significance from the perspective of
the NNTT and not from the perspective of the native title applicants.

4.78. Aboriginal objectors are also faced with an inconsistent approach by the NNTT to the
consideration of the damage to sites caused by previous exploration activities.
Where mineral exploration has occurred in an area and the Aboriginal people do not
give evidence of the impact that those activities have caused, then an inference is
drawn from that silence that no harm has been caused and that therefore no harm is
likely to occur if the tenement is granted.®’” The fact that the previous activity was
carried out by another mining company or after a heritage survey was carried out, is
not a matter which is considered. On the other hand, where it is shown that previous
exploration activity has caused damage to sites of significance, it is a fact which is
given little weight because it was caused by entities other than the proposed grantee.
Thus in Banjo Wurumurra and Rita Dann on behalf of the Bunuba Native Title Claim
Group v State of Western Australia (2001), NNTT, WO 00/92, Member Stuckey-
Clarke stated at para 46:

“Evidence that sites have been damaged by other entities in the past in an area which
may, or may not, be coincided with the proposed tenement does not rebut the
presumption that the present grantee, in exercising the rights created by the grant, would
not act in breach of its licence conditions or act in defiance of the various statutes and
regulations.”

%" See for example May Rosas v BHP Billiton Minerals Pty Ltd (2002), NNTT, DO 01/98, per Member Sosso J at para
80.
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hearing must of itself point to the significance of the sites to the native title group.
It should not be assumed, in the absence of some other information to the
contrary, that it is not appropriate for that person to identify the significance of the
site and that significance relates to the native title claim group.

What is of greater concern to the WAANTWG is that the NNTT has expanded the
observations of Nicholson J to require that the individual must establish their
authority to speak for the site.”® This has led to circumstances where, even when
it is established that a person has authority to speak on behalf of the native title
group their evidence in relation to the existence of, and importance of particular
sites has been disregarded. For example, in Allan Griffiiths v BHP Billiton
Minerals Pty Ltd (2002), NNTT, DO 01/100, 5 July 2002, Member Sosso stated
at para [21}]:

“I am prepared to infer on the basis of Mr Roberts reference to his interaction with
the AAPA about the Flying Fox Dreaming Sites and the broadly consistent
references to the existence of such sites in the Victoria River Land Claim Report
that he has the requisite authority to speak on behalf of those sites. However,
there is not sufficient material before me that would allow a finding that he has the
requisite authority to speak on behalf of the other sites set out in his Affidavit. It is
not suggested that Mr Roberts may not have the requisite authority and
qualifications to speak for the native title claim group. It is just that the native title
party has not dealt with this issue such that this conciusion can be safely drawn.
Accordingly | accept that Mr Roberts is a member of the native title claim group, |
accept that he has the requisite authority to speak on behalf of the Flying Fox
Dreaming Sites, | am unable to find, on the basis of the scant material presented
to the Tribunal, that he has the requisite authority to speak on behalf of the other
sites mentioned, and with respect of those other sites | have given his evidence
the weight of one member of the claim group so far as areas and sites of
particuiar significance are concerned.”

Similarly, in May Rosas v BHP Billiton Minerals Pty Ltd evidence was given by
Jerry Jones Manyjayarr who stated that he was a member of the native title
claim group who objected to the expedited procedure applying. His evidence
included that:

“A Death Adder stays near Nawulbinbin. My barngudi, my cross cousin, told me
this story to pass on to young people. If you find one you have to get, kil it, and
smash it up — or else they go killing a lot of people. That area is from Nawulbinbin
to Warrawi and it is all inside the ELA. This story is from the Dreamtime....
Warrawi is the last place on the Death Adder Dreaming, which starts near
Nawulbinbin. It's another important place inside the ELA. There’s a big hill with a
rock shaped like a Death Adder’s Burrurrl head. The Death Adder killed one old
man, my ngabuju (my father's mother's) daddy, Magulugurlu....

If the mining mob wants to go there, we'll have to go with them. We're frightened
for that old man, they might humbug his bones, disturb them. His body is still
there, we'll have to show them where to go. If they dig in that country, especially
near that head part, then people might get sick or Death Adder might come out
everywhere. We're really frightened of that Death Adder; it's really powerful...””

7 See for example Allan Griffiths v BHP Billiton Minerals Pty Ltd (2002), NNTT, DO 01/100, 5 July 2002 per Member
Sosso at para [21]; May Rosas v BHP Billiton Minerals Pty Ltd (2002), NNTT, DO 01/98, 25 June 2002 per Member

Sosso at para [76].

" As reproduced in May Rosas v BHP Billiton Minerals Pty Ltd (2002), NNTT, DO 01/98, 25 June 2002 per Member

Sosso at para 8.
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being concerned over their protection. Examples of the practicality of such a
position has already been illustrated in some expedited hearing matters. In May
Rosas v BHP Billiton Minerals Pty Ltd for example, Josie Jones, was a female
giving evidence about a site she new existed and which she knew was important
but she kept away from because she was a woman. The fact that she was a
woman and would not have had primary responsibility did not change the fact
that she knew it was an important place to her community.”

f. It should also be noted that the NNTT is happy to assume a presumption of
regularity with respect to grantees and their compliance with Guidelines and
statutory requirements. There is no reason why the NNTT should assume that a
person deposing to the importance of a site is giving that evidence
inappropriately.

g. The additional evidentiary requirements imposed by the NNTT adds to the
expense of the expedited procedure. Again, given the nature of the NNTT’s
corporate goals in the expedited procedure, Aboriginal representative bodies are
entitled to be sceptical about the NNTT's development of this requirement.

(e) Consideration of Aboriginal Evidence

The NNTT has at times emphasised that it “takes a commonsense approach to
evidence”.™ In practice however, the WAANTWG does not believe that this is always
the case. Most expedited procedure hearings are conducted by Aboriginal people
being required to reduce their evidence to writing. As noted above, there are many
difficulties associated with this process which the NNTT is not always sufficiently
cognisant of. In addition to the difficulties outlined above in relation to the process of
taking witness statements, it is also necessary to appreciate some matters in relation
to their content:

(1) Representative bodies in Western Australia have constituents who either do not
speak English or otherwise have English as a second language. Their ability to
articulate their concerns in the terms which the NNTT emphasises in the
expedited procedure is limited. Furthermore, their ability to articulate in detail the
areas where they go is likewise limited.

(2) Some Aboriginal people have difficulty in understanding their country on two-
dimensional objects such as maps. This is even worse given the poor quality of
mapping that is provided by the State of Western Australia as part of the
notification area. Their ability to explain in detail in written form the locality of
sites on maps can likewise be limited.

(3) There is a general difficulty in articulating activities that are carried out over large
areas by a community with precision. Aboriginal people have notorious difficulty

3 See May Rosas v BHP Billiton Minerals (2002), NNTT, DO 01/98, per Member Sosso at para. 79. In the result her
evidence was given little weight on a purported application of Nicholson J's observations in Little v State of Westemn

Australia.

" See for example Banjo Wurunmurra and Rita Dann on behalf of the Bunuba Native Title Claim Group v State of
Westem Australia (2001), NNTT, 25 June 2001 per Member Stuckey-Clarke at para 24; and May Rosas v BHP
Billiton Minerals Pty Ltd (2002), NNTT, DO 01/98, 25 June 2002, per Member Sosso at para 28.
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in articulating dates and times’® and it cannot be expected that all Aboriginal
people are able to give detailed evidence of the number of times they have been
to a place, who they were with and when they went.

(4) Aboriginal people describe places and their importance in the only language that
they are capable. If a place is particularly important it may well be described as
“‘important”. The absence of additional adjectives is not evidence of an absence
of extra importance. ‘

All these matters point to the obvious difficulty that Aboriginal people have in
translating their cultures and matters important to them in a cross-cultural context.
This is even more the case in the context of giving evidence in a Tribunal process
they are not familiar with and through a medium of a written statement with which
they are not always comfortable. The evidence which appears in the written
statements must be understood and interpreted with that understanding.

The WAANTWG has concerns that in the expedited procedure the written evidence
is not always interpreted by the NNTT with an understanding of these matters, but
are instead considered in a manner which sometimes results in injustice to Aboriginal
people.

Examples of this include:

(a) The manner in which the NNTT interprets statements by Aboriginal people as to
the importance of sites, examples of which are referred to at paragraphs 4.77
and 4.81 above.

_ |
(b) The dubious interpretation of Aboriginal descriptions of sites of significance which
has occurred on occasions. For example, in Angus Riley & Ors v Northern
Territory & Ors, Deputy President Franklyn QC stated:

“In respect of ELA 9975, Mr Foster’s evidence is that the rain dreaming ‘goes over that
ELA’ and in respect of ELA 9998, that it goes ‘near’ the ELA. That evidence, in my
opinion, does not translate to a Rain Dreaming track.” |

(c) The manner in which Aboriginal descriptions of where they go hunting and fishing

are criticised for their lack of detail or precision when a reasonable reading of the
evidence would lead to an understanding of what is being conveyed in the
statement. For example, in Violet Drury on Behalf of the Nanda People v State of
Western Australia and Bywood Holdings Pty Ltd an affidavit by Barry Randall
stated in part that:

‘I go camping within the area of the proposed tenements all the time. | go out to
Murchison House Station, including the area of the proposed tenements at least once a
week. When | go, | never go on my own; | always take a lot of other people out with me,
usually one or two carloads (5-10 people). | have heaps of brothers cousins and

|

7% See for example Justice Mildren, “Redressing imbalance Against Aboriginals in the Criminal Justice System”,
Criminal Law Joumnal, Vol.21., February 1997, pp.7-22 at 15. .

"® Angus Riley & Ors v Northern Territory & Ors (2002), NNTT, DO 01/70-71, 17 April 2002 per Deputy President
Franklyn QC at para 15.
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area ever formally exist because it is not granted until the expedited procedure is
held to apply or otherwise the right to negotiate provisions are applied. The
proposed tenement area is the very subject matter of the hearing. To then cast
doubt over the Aboriginal evidence because activities are described in reference
to the area the subject of the tenement defies explanation. The WAANTWG does
not believe that it is a sensitive treatment of that evidence.

A final point which needs to be made over the manner in which the evidence of
Aboriginal objectors is dealt with in the expedited procedure hearing is that most of
that evidence is submitted unchallenged from the State government and the grantee
party. In such circumstances WAANTWG does not believe it is open to draw
inferences adverse to the objection without those inferences being put to the
Aboriginal deponent and giving them an opportunity to respond to that allegation.

The dealing of Mrs Ryder’s evidence in Violet Drury on Behalf of the Nanda People v

- State of Western Australia and Bywood Holdings Pty Ltd described above is

illustrative of this point. There an adverse inference was alluded to by virtue of the
fact that Mrs Ryder had referred to the tenement area in her statement. The
inference was because the tenement area was not yet in existence a doubt could be
placed over the veracity of her evidence. This doubt was alluded to throughout the
decision by the placing similar statements from other deponents in parenthesis. Not
only was there not any challenge to Mrs Ryder’s evidence, but she was never given
an opportunity to respond to the inference that her evidence was inaccurate or
recently invented. In WAANTWG's view this is a denial of procedural fairness.
WAANTWG's view is that adverse inferences should not be drawn from the
uncontested evidence of Aboriginal objectors unless that inference is brought to the
person against whom the inference is drawn and they are given an opportunity to
respond to it.

Inconsistency in Requiring Evidence Substantiating Contentions in Expedited Procedure
Objections

4.88.

4.89.

4.90.

The inappropriate approach to the evidence of Aboriginal people in the expedited
procedure is compounded by the sometimes inconsistent approach the NNTT adopts
in relation to the requirements to provide evidence of the matters set out in their
contentions.

Once an objection is lodged the NNTT usually holds a directions hearing and usually
gives directions for the Aboriginal objectors, the State and the grantee parties to file
and serve a Statement setting out their contentions. The statement of contentions is
not treated as evidence. The matters raised by Aboriginal objectors are required to
be proven. As noted above, this is a task that requires considerable resources and is
a time consuming exercise. Where Aboriginal objectors have failed to provide
evidence in support of the objections the NNTT has often disregarded those
assertions or afforded those statements littie or no weight in the inquiry.

The WAANTWG is concerned that the NNTT has on occasion accepted statements

in the statements of contentions provided by grantees despite the fact the grantee
has refused to provide evidence or an affidavit in support of those statements. An
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example of this occurred in the recent decision of Violet Drury on Behalf of the
Nanda Peoples v State of Western Australia and Bywood Holdings Pty Ltd.®

In that case there were numerous directions, and extensions of time, requiring the
grantee to file evidence in support of those objections. The need to file evidence in
support of the objection was also explained to the grantee during the course of
numerous extensions of time. No such evidence was filed. While it is clear that some
aspects of the grantees contentions were not accepted because of the grantees
failure to provide evidence in support, some of those contentions were relied upon
adversely to the Aboriginal objectors. Deputy President Franklyn stated at para 13.2:

“The grantees’ assertions of fact may well be correct in whole or part. They are however,
in general, unsupported by evidence or agreement. It is significant that although the
directions of 10 August 2001 required the State to provide (inter alia) details of prior
mining tenements granted over the proposed tenements, including the date of grant and
expiry, no such information has been provided. Thus there is no support for the grantee’s
assertions as to prior tenements. It is also significant that, as a result of the discussion
held at the listing hearing of 22 April 2002, the grantee was aware of the desirability of
evidence to support statements of fact, but elected not to provide the same. However the
contentions contain statements of the grantees’ intention which, of their nature, are
incapable of proof but which | accept as its present intention, they being that the grantee
(a) will exercise only low impact activity exploration; (b) is willing to carry out site
inspections; and (c) that the excavations and removals permitted under s66(c) of the
Mining Act will be controlled upon site clearance by the objectors. | do not however,
accept as such a statement that the grantee will not use seismic lines or bulldozers on
hunting grounds, as the “hunting grounds” are not defined by the evidence but would
seem to include the total area covered by the proposed licences. | bear in mind that, in
the absence of evidence to lead to a contrary conclusion, the grantees’ present intentions
may be subject to change as circumstances arise.”

Deputy President Franklyn QC went on to consider (at para 19.2) that the Aboriginal
Heritage Act 1972 (WA) would protect the Aboriginal sites because in part because:

“The grantee has indicated in its contentions its willingness to carry out site inspection
and control its operations under s63 of the Mining Act upon “site clearance by the
objectors”, which involves identification of sites.”

Deputy President Franklyn QC therefore gave a mere assertion in a Statement of
Contentions weight and he relied upon that assertion in dismissing the objections.

This inconsistency in evidentiary requirements in the expedited process is not
consistent with the NNTT operating in a manner that is fair and just. This double
standard in approach to evidentiary requirements is apparent when it is considered
that, as noted above, the failure of Aboriginal objectors to give detailed in evidence in
support of assertions in the Statement of Contentions as to the existence of sites of
significance in the area leads not only to no weight being attributed to the assertion
but to a negative finding that the sites do not exist or the Aboriginal people do not
know where they area.*” If this approach was applied consistently by the NNTT, then

% Violet Drury on Behalf of the Nanda People v State of Westem Australia and Bywood Holdings Pty Ltd (2002),
NNTT, WO01/111, 20 August 2002, per Franklyn QC.

8 Violet Drury on behalf of the Nanda People v State of Western Australia (2001), NNTT, WO 00/93, per Franklyn
QC at para [9]. See also Violet Drury on Behalf of the Nanda People v State of Western Australia and Bywood
Holdings Pty Ltd (2002), NNTT, WO01/111, 20 August 2002, per Franklyn QC at para 19.2.
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a failure by the grantee to provide an affidavit setting out their intention to comply
with the Aboriginal Heritage Act 1972 (WA), should lead to an inference being drawn
that the grantee has no intention of complying.

Flexibility Towards Hearing Evidence on Country

4,95, The NTA provides the NNTT with a discretion as to the manner in which it will
conduct an expedited hearing application. Section 151 allows the NNTT to conduct a
hearing and to decide matters on the documents or the papers. There are many
matters where it is convenient for all parties to determine matters on the documents.

4.96. In some instances however, it may be the preference of the Aboriginal objectors to
give evidence in the area concerned. This may increasingly be the case if the NNTT
continues to deal with the written evidence of Aboriginal people outlined above.

4.97. Aboriginal people can often give their evidence more effectively in person and on
country. The relationship to country is very difficult to translate on to paper.
Furthermore, they are often better able to describe in detail sites and the importance
of them when they are there.

, o

4.98. The WAANTWG believes that where Aboriginal objectors request to give oral
evidence, or evidence on country, the NNTT should endeavour to allow that to occur
unless there are compelling reasons to the contrary. |

5. STATUTORY FUNCTIONS OF THE NNTT IN RELATION TO NATIVE TIiTLE
DETERMINATION APPLICATIONS

5.1. The NNTT has a number of statutory functions in the processing of native title
claims. This includes claims that have been lodged by native title applicants for a
determination that native title exists and claims which have been lodged by other
people for a determination that native title does not exist.

5.2. The NNTT is required to:

(a) mediate issues relating to native title determination applications (claimant and
non-claimant) (s.136A, NTA);

|
(b) report to the Federal Court on the progress of mediation (s.136G, NTA);
(c) assess native title determination applications for registration against the
conditions of the registration test (ss.190-190A, NTA);
\
(d) assist people at any stage of any proceedings under the Act, including
assisting people to prepare applications(ss.78, 108B, NTA); and

(e) give notice of Applications td individuals, organisations, Governments and the
public in accordance with the Act (s.66,NTA).

5.3. WAANTWG has some general observations in relation to som‘e of these functions.

(a) NNTT’s Role in Mediating Native Title Determination Applications
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Subject to one matter discussed below, the WAANTWG believes that the NNTT has
an important role to play in educating and informing the public in relation to native
title processes. However, the WAANTWG does not believe that the NNTT should be
involved in the preparation of native title determination applications other than at the
request of Aboriginal representative bodies.

Many of the multiplicity of claims which covered Western Australia prior to the 1998
amendments were lodged by people who were actively assisted by the NNTT or
advised as to how to prepare their claims. While many applicants were assisted and
encouraged to lodge their applications, they were not advised that in effect they were
commencing Court proceedings in respect of which the NNTT would not be able to
provide them with further assistance. This assistance was in many instances
provided with no regard to the merits of the claim, whether the applicants were
members of other applicant groups and without any regard as to how the claims
would actually progressed through the Court procedures.

It appears that now the NNTT does not provide, or is otherwise significantly less
active in providing, assistance of this kind. The WAANTWG maintains that this
approach is appropriate.

Aboriginal representative bodies are best placed to represent and assist applicants in
their representative body area. So much is a precondition to their recognition®® and is
one of the principal statutory functions of representative bodies.®’ Preparing native
title applications is a resource intensive activity and involves an ongoing commitment
by the representative body to the application including its preparation and the
conduct of the hearing.

The limited resources available to representative bodies also means that there needs
to be a clear prioritisation of resources as part of that process. It is simply not within
the financial capabilities of representative bodies to prepare and manage all potential
native title applications in their representative body area at the same time. The
difficult task of prioritisation of limited resources is exacerbated where claims are
lodged without regard to those priorities.

It is inappropriate for the NNTT to contribute to those difficulties by assisting people
who are unwilling to accept or understand the need for representative bodies to
prioritise claims. Decisions by Aboriginal representative bodies as to how they
prioritise its business and allocate limited resources are the subject of judicial
review.” If there are individual applicants who are disaffected by their lack of
prioritisation from representative bodies or other complaints over the assistance they
received then there are other mechanisms available to them.

Furthermore, it is a prerequisite for a claim to be brought on behalf of all potential
native title holders and for the named applicant or applicants to be representative of

% Section 203AD(1), NTA.

9 Section 202(4)(b)-(c), NTA.

% See for example Hicks v Aboriginal Legal Service of Westem Australia (/nc) [2000] FCA 544 per Carr J at paras
16-18. Representative bodies are also subject to extensive regulations from the Native Title Act 1993, Aboriginal
Councils and Associations Act and the ATSIC Act in terms of funding arrangements.
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all applicants in the area.*® A great deal of the resources of representative bodies are
allocated to put in place procedures to ensure that to the greatest extent possible
claims can be prepared in that manner.

Representative bodies are uniquely placed to have detailed grass roots knowledge of
the Aboriginal communities in their representative body areas and to assess and
determine when an application is representative and when it is not. The NNTT on the
other hand is simply not in a position to determine whether a particular application is
prepared on behalf of an entire community, or the relevant Aboriginal community. It

is therefore not in a position to determine whether the assistance it provides is
constructive to furthering the recognition and protection of native title rights and
interests or destructive to those goals.

There is a further difficulty with the NNTT providing assistance in the preparation of
applications, in that it creates an inappropriate relationship with a particular party
when the NNTT may be later required to either mediate or arbitrate the dispute.
Firstly, it has been the experience of representative bodies in Western Australia that
some applicants who have been assisted by the NNTT have been left with the
perception that the NNTT is on their side and is their advocate. There is often
confusion and frustration when the NNTT refuses to assist at later stages. Secondly,
it creates a perception of bias in the NNTT among other applicants and parties to the
proceedings.

There is also an obvious awkwardness that arises in having the NNTT apply the
registration test to an application it has in part assisted in putting together.

WAANTAG believes that the resources allocated to the NNTT for the carrying out of
those functions would more appropriately be utilised by representative bodies and
not the NNTT.

Publishing Inappropriate Material

The WAANTWG considers that the NNTT inappropriately spends resources by
publishing material, which while well intentioned, is inappropriate and counter
productive. In addition to the publication of Guidelines for the expedited procedure
which is discussed below, the NNTT has recently published other material without
consultation with Aboriginal representative bodies in Western Australia, and which
WAANTWG considers to be inappropriate.

In particular, on or about 18 July 2002 the NNTT published on the internet, without
consultation with any representative bodies in Western Australia, a document
containing model clauses for pastoral lease access agreements.

That an individual or an organisation may wish to publish draft clauses for their
considered use by negotiating parties is understandable. It is quite problematic for
the NNTT to do so. The issue of agreements between Aboriginal people and
pastoralists is a matter of some considerable complexity. The appropriateness of
various clause will vary from jurisdiction to jurisdiction. It will vary depending on the
different regulatory regimes in place which may already set out the rights between

% Section 190C(4), NTA.
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