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Dear Mr Sands,

My attention has just been drawn to the current inquiry by the Senate Select Committee on Ministerial Discretion in Migration Matters, and although the deadline for submissions has past, I hope that you might nonetheless consider my submission.

I am an Australian doctoral student in law at the University of Oxford.  My thesis considers the evolution of complementary forms of protection in international refugee law.  In December 2002, UNHCR published a paper I wrote on the Commission of the European Communities Proposal for a Council Directive on Minimum Standards for the Qualification and Status of Third Country Nationals and Stateless Persons as Refugees or as Persons Who Otherwise Need International Protection, which creates a harmonized subsidiary protection regime across the European Union.  I attach this article for your consideration, and precede it with a short introductory paper that seeks to explain the need for complementary forms of protection in the Australian context.  Unfortunately I have not had the opportunity to incorporate amendments to the proposed Directive since the article was published, however I believe that it remains useful as an analysis and assessment of complementary protection.  

In my view, incorporating a complementary protection regime into Australian law would more thoroughly implement Australia’s protection obligations under international law, and enable alternative protection mechanisms to operate in a clearer, more accessible and predictable context than they do under the Minister’s discretion.

Yours sincerely,

Jane McAdam

COMPLEMENTARY FORMS OF PROTECTION FOR REFUGEES—

THE EUROPEAN MODEL
JANE MCADAM*
This paper introduces a previously published article on complementary forms of protection in the European Union (attached).  It aims to provide a contextual basis from which to contrast Australia’s section 417 discretionary mechanism with codified forms of complementary protection in Europe, recommending a human rights and humanitarian-based visa class for onshore and offshore applicants as the most appropriate means of providing adequate international protection and fulfilling Australia’s international legal obligations.  

A
Introduction

At the culmination of UNHCR’s 50th anniversary in 2001, an inaugural Ministerial Meeting of States Parties to the Refugee Convention adopted a Declaration recognizing the ‘enduring importance of the 1951 Convention, as the primary refugee protection instrument’
 and acknowledging its ‘continuing relevance and resilience’.
  The Declaration was an outcome of the Global Consultations on International Protection, an 18 month process of discussions between governments, inter-governmental and non-governmental organizations, refugee experts and UNHCR, designed to encourage ‘reflection and action to revitalize the 1951 Convention framework and retool States effectively to address current humanitarian challenges in a spirit of dialogue and cooperation.’
  

One aspect of the Global Consultations was the consideration of protection policy issues, in particular those not adequately covered by the Convention.  In this context, the issue of ‘complementary protection’ was examined.  It had previously been discussed at the EXCOM Standing Committee meeting in June 2000,
 and was included in the Global Consultations at the specific request of States parties.
  It was hoped that further discussion could lead to an EXCOM conclusion emphasizing complementary forms of protection as ‘a positive way of responding pragmatically to certain international protection needs’
 and proposing their ‘harmonization consistent with international refugee law and standards.’

Complementary protection—known also as ‘subsidiary protection’, ‘de facto refugee status’, ‘exceptional leave to remain’, ‘B status’ and ‘humanitarian protection’—refers to the role of human rights law in broadening the categories of persons to whom international protection is owed beyond article 1A(2) of the Refugee Convention, but specifically excludes protection granted on purely compassionate grounds such as age, health or family ties because these do not stem from an international protection need.
  At the Cambridge Expert Roundtable held in July 2001, participants acknowledged that ‘[r]efugee law is a dynamic body of law, informed by the broad object and purpose of the 1951 Refugee Convention and its 1967 Protocol, as well as by developments in related areas of international law, such as human rights law and international humanitarian law.’
  Accordingly, refugee law consists of more than the obligations which the Convention and Protocol impose on States.  Its dynamic nature means that developments in and obligations under human rights and humanitarian law are not only relevant, but integral to it.  The Roundtable was of the opinion that non-refoulement now forms part of customary international law,
 further underscoring its fundamental importance and application beyond the Convention.  In particular, the Roundtable noted that in cases of torture, no exceptions to the prohibition on refoulement are permitted.

  As yet, no EXCOM conclusion on complementary protection has been adopted.  However, the matter has received unprecedented regional attention in Europe, where the European Union (EU) is poised to adopt a Directive on Minimum Standards for the Qualification and Status of Third Country Nationals and Stateless Persons as Refugees or as Persons Who Otherwise Need International Protection, to regularize complementary forms of protection (termed ‘subsidiary protection’) in the EU.
  The contributions of governments, non-governmental organizations, UNHCR and academics to the European discussions will provide an important basis on which to further develop—and potentially distinguish—policy at the international level.
   

The accompanying paper analyses the European Commission’s proposal on complementary protection, which is expected to be adopted in April 2004.  It represents the first supranational codification of complementary protection regime and represents a significant contrast to Australia’s discretionary system, which is an inadequate and fraught protection mechanism that does not adequately give effect to Australia’s international protection obligations.  A brief critique of the Australian system precedes the in-depth examination of the proposed EU Directive, which offers an alternative solution to addressing human rights and humanitarian-based protection needs. 

B
Alternative Bases of Protection in Australia

Complementary protection is an unfamiliar and underdeveloped concept in contemporary Australian asylum law, complicated by differences in Australia’s onshore and offshore programmes.  Although nominally Australia has an offshore humanitarian visa class, it differs greatly from EU and international conceptions of complementary protection.  It is a non-reviewable discretionary system which mandates strict quotas; encompasses compassionate protection as well as protection based on an international need; requires applicants to demonstrate strong ties to the Australian community; and is available only to applicants outside Australia who have not resided for a continuous period of at least 7 days in a country in which they could have obtained effective protection.
  It is in essence a migration programme rather than one based on the international concept of asylum.  The onshore stream of Australia’s refugee programme contains no formal complementary protection at all, which means that persons with an international protection need based on an instrument other than the Convention cannot be assessed for a protection visa on that basis.  The only recourse for applicants who do not satisfy the article 1A(2) Convention definition of a refugee but nonetheless have an international protection need is to try to invoke the Minister’s discretionary power under section 417 of the Migration Act, which, should he choose to exercise it, enables him to substitute a ‘more favourable decision’ than that of the Refugee Review Tribunal (RRT).   
The Minister’s discretion under section 417 is non-compellable,
 non-delegable
 and non-reviewable.
  This means that the Minister has no obligation to consider whether to exercise his power under section 417(1), and if he does choose to exercise his power and review a decision of the RRT, then neither his decision relating to the exercise of his power, nor his ultimate decision, can be reviewed.
  As the Minister is only entitled to substitute a more favourable decision, he can only consider a case once it has already been heard by the RRT.  This means that applicants whose claim is based on an alternative source of protection, such as article 3 of the Convention against Torture, must nonetheless submit a claim to refugee status as a prerequisite to triggering the possibility of appealing to the Minister.  

The Australian government maintains that the section 417 mechanism sufficiently meets Australia’s international obligations under treaties such as the CAT, ICCPR and CRC.  This position has been heavily criticized for good reason.  For a start, article 3 of the CAT (with a wider parallel provision under article 7 of the ICCPR) contains an absolute prohibition on refoulement in cases of torture which is at odds with the Minister’s non-compellable and non-reviewable discretion.  The Senate Committee in 2000 noted that there is no obligation on the Minister to exercise his discretion where an applicant fears refoulement for reasons of torture or inhuman or degrading treatment or punishment.  Furthermore, the Minister only need exercise his discretion where he believes that it is in the public interest to do so.  This test is highly subjective and clearly contravenes the jus cogens character of non-refoulement in cases of torture by allowing the Minister to personally determine when a claim based on the CAT or ICCPR is even considered.

References to the CAT and the ICCPR in ministerial guidelines
 do not constitute incorporation of those treaties in Australian law and as such do not create enforceable rights and obligations.
  As noted by the Law Council, the absence of strict incorporation of these treaties in domestic law means that breaches of non-refoulement obligations under these instruments are not illegal within Australia
 (although Australia’s failure to respect these obligations is a breach of international law).  Accordingly, ‘[t]here is no mechanism that is subject to rule of law, which provides a safeguard against people being returned to countries in circumstances which are contrary to Australia’s obligations under treaties other than the Refugee Convention.’
  In response to this, the Senate Committee recommended that the Attorney-General’s Department, in conjunction with the Department of Immigration and Multicultural Affairs, examine the most appropriate means to explicitly incorporate the CAT and ICCPR’s non-refoulement obligations into Australian law,
 but fell short of recommending an alternative mechanism to the section 417 discretion.

The ministerial guidelines are not legally binding and, given the absence of formal, reasoned decisions by the Minister, it is difficult to ascertain how they inform his decision-making.  This combined lack of a) transparency in the decision-making process and b) legal standards against which to assess the Minister’s findings mean that his decisions cannot be monitored for consistency, and review on either the merits or an error of law is impossible.  This is especially concerning given that the Minister’s consideration of the claim will probably have been the first time that it has been assessed against relevant criteria.
  Furthermore, the lack of disclosure makes it easy for the government to deny that decisions are based on international protection needs, not previously addressed due to the limited grounds on which protection can be granted by primary decision-makers and the RRT.  Accordingly, the Minister can claim that such decisions are based purely on compassionate grounds, thereby deflecting attention from Australia’s obligations under international human rights treaties and indeed denying that protection needs do in fact arise from them.  The effect is to shift the obligation from a legal one, with legal requirements, to a compassionate one based on the government’s generosity.  

This situation has led the Refugee Council to argue that ‘no actual decision on humanitarian status is actually taken.’
  Whereas the proposed EU Directive requires Member States to assess claims for asylum against the article 1A(2) definition and against subsidiary protection criteria, in the Australian system consideration of any grounds outside the Convention definition will not be taken into account unless the Minister exercises his discretion under section 417.  


It is submitted that the proposed EU Directive provides a useful model for the creation of an Australian human rights and humanitarian-based visa class for both onshore and offshore applicants.  Although some aspects of the Directive are problematic, it is suggested that, on balance, a codified form of complementary protection more adequately fulfills Australia’s international protection obligations than the present discretionary system.  
See attached article: J McAdam ‘The European Union Proposal on Subsidiary Protection: An Analysis and Assessment’ UNHCR New Issues in Refugee Research Working Paper No 74 (Geneva December 2002) www.unhcr.ch. 
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