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Mr Alistair Sands  
The Senate
Parliament House
Canberra ACT 2600
AUSTRALIA 

email: minmig.sen@aph.gov.au
 Dear Mr Sands

Senate Select Committee on Ministerial Discretion in Migration Matters

Thank you for the opportunity to contribute to the Committee’s inquiry. 

My submission in response to the Terms of Reference is attached.  

Yours sincerely

Jennifer Burn
1.0 Background

This submission is in response to the call for submissions by the Senate Select Committee to Inquire into Ministerial Discretion. The Committee’s terms of reference are to inquire into:   

1.
The use made by the Minister for Immigration of the discretionary powers available under sections 351 and 417 of the Migration Act 1958 since the provisions were inserted in the legislation;

2.
The appropriateness of these discretionary ministerial powers within the broader migration application, decision-making, and review and appeal processes;

3.
The operation of these discretionary provisions by ministers, in particular what criteria and other considerations applied where ministers substituted a more favourable decision; and

4.
The appropriateness of the ministerial discretionary powers continuing to exist in their current form, and what conditions or criteria should attach to those powers.

2.0 Preliminary thoughts and a recommendation

As I reflected on each of the terms of inquiry, I was compelled to take the view that the current Migration Act 
and Migration Regulations
 represent a flawed legislative approach to migration decision-making. 

The legislative scheme fails to offer a framework for decision-making in situations that fall outside a strictly prescriptive codified fact situation. The failure of the legislation to deal in a sensible and legally appropriate way with non-citizens who make humanitarian and compassionate claims has led to a situation where an approach to the Minister for the exercise of his discretion in the public interest is the last legislative resort.
 The question is, whether that should be the case or whether there are better legislative schemes?

2.1 Justification for the above: Brief history of migration law in Australia  


Historically, the migration jurisdiction in Australia has moved from a system that was solely discretionary to a legislative scheme that was codified to the extent that there was little room for discretion, to the current scheme of increased discretion exercised by the Minister and delegates of the Minister. 
 

One of the first Acts passed by the new Commonwealth Parliament following Federation was the Immigration Restriction Act 1901.The operation of that Act was characterised by control through discretionary decision-making.
  While the Immigration Restriction Act was repealed with the enactment of the Migration Act 1958 (Cth), discretionary decision-making was maintained in the 1958 Act.

In the years following the enactment of the Migration Act 1958, challenges to the jurisdiction emerged in the federal sphere in the context of a range of administrative law remedies, collectively known as the ‘new administrative law’. Laws were made to increase openness in government processes and transparency in decision-making.
  For example, the introduction of independent merits review, the enactment of legislation dealing with a the right of citizens to gain access to information held about them by government departments, (Freedom of Information Act) and the right to seek an independent inquiry into the actions of government officers (Ombudsman Act) were part of a major change in the wider federal sphere that impacted on the operation of the Department of Immigration both.
  Undoubtedly, the Australian community benefited by these new administrative remedies and expected a greater degree of accountability in the way that government departments exercised their responsibilities under the relevant legislation.   

During the nineteen-eighties, two bodies constituted under federal legislation, the Human Rights Commission and the Administrative Review Council reviewed the operation of the migration jurisdiction. 
 
 Both the HRC and the ARC were critical of the discretionary decision-making framework in the migration area.
  In 1987, the government established a Committee to Advise on Australia’s Immigration Policies (CAAIP). This Committee drafted a Model Migration Bill to,  codify the existing discretions in the Act. 
 The government adopted some but not all of the recommendations and the Migration Legislation Amendment Act 1989 (Cth) were passed.  

In the Second Reading speech, the Minister said:  

The wide discretionary powers conferred by the Migration Act have long been a source of public criticism. Decision-making guidelines are perceived to be obscure, arbitrarily changed and applied, and subject to day-today political intervention in individual cases. ….

…

The Government has also heard many arguments that ministerial discretion should be retained in all cases. In the final analysis, these arguments are little more than a plea for special treatment. Hundreds of thousands of decisions are taken within the immigration jurisdiction each year. Of these, the Minister can only decide a tiny fraction personally. The concern is to ensure equity and consistency in decision-making. The belief was held that this was best done where a Minister concentrates on determining overall policy directions, and limits decision making to those classes impacting most on national well-being. However, consistent with the bipartisan approach of the Government it has been agreed that the Minister should remain the principal decision maker’.

Just two of the personal discretions exercised by the Minister are subject to the current terms of reference. They are sections 351 and 417 allowing the Minister to substitute a more favourable decision in the public interest to a person subject to an adverse decision of the Migration Review Tribunal or the Refugee Review Tribunal. 

2.2 Departmental discretions 

Visa conditions: requests to waive no further stay conditions


Delegates of the Minister may also exercise discretions. The sections regulating visa conditions provide an example of this kind of discretion. Visas may be subject to conditions that prohibit applications being made in Australia, with the exception of protection visa applications.
  Section 41 of the Act provides for visa conditions to be attached. Section 46 says in effect that if a person has a condition of a type that limits further applications in Australia, then the only application that can be made is for a protection visa. Section 41 says that waivers of the visa condition may be made in prescribed circumstances. These circumstances are those provided for in Migration Regulation 2.05.
  While there is a process to ask for waiver of the visa condition,
 the waiver process is not transparent. Requests to waive visa condition 8503 are not visa applications. There is no entitlement to a bridging visa and the decision not to allow the waiver is not a MRT reviewable decision.
  It is my experience that there is a lack of transparency about the way the decisions to waive the visa condition are processed.  It is regrettable that decisions of this type are not subject to review at the Migration Review Tribunal. 

2.3 Recommendation


By reviewing the history of migration regulation in Australia since 1901, one comes to the view that there has been no legislative scheme in the migration jurisdiction that is not flawed. We have not yet been able to get the right mix of codification versus discretion, nor to determine comprehensively, the role of personal discretions held by the Minister and discretions generally. The current statutory framework, like the previous ones, is unworkable, albeit for different reasons. The legislation appears flawed by an intrinsic contradiction that leads to questions about the effectiveness of the current regime.

Since the 1958 Act was enacted, and particularly in recent years, Ministerial discretion throughout the legislation has become increasingly prominent.
  

The increase in Ministerial discretion throughout the legislation has been incremental and the Minister has assumed a significant decision-making role in all areas of the legislation.  The importance of personal discretions cannot be underestimated and it is critical to determine the role of the discretions generally. Are they intended to ameliorate a strictly codified system or to render decisions immune from merits review and to a large extent judicial review?

For these reasons, I ask the Committee to consider recommending the establishment of a bipartisan committee of review to consider the whole legislative decision-making framework.   

3.0 The Terms of Reference


If the existing continuation of Ministerial discretion is to be maintained to the extent to which it has now grown, the Committee may consider the relevance of the following points 

The use made by the Minister for Immigration of the discretionary powers available under sections 351 and 417 of the Migration Act 1958 since the provisions were inserted in the legislation

The willingness of the Minister for Immigration to use his personal discretion under sections 351 and 417 of the Act is an important safeguard in the context of a legislative scheme that could work better. The Minister has developed Guidelines
 and an administrative scheme to deal with requests for the exercise of his discretion and has exercised his discretion in the public interest to the benefit of many applicants. 

4.0 The appropriateness of the ministerial discretionary powers

continuing to exist in their current form, and what conditions or

criteria should attach to those powers.

4.1 Obtaining access to Ministerial Discretion


Currently, the only avenue to the Minister is through a review tribunal. Given that the legislative regime is so codified, this leads to distortion in the migration process. People who fall outside the strict codified visa criteria may have no option but to make an application that will allow them to seek review of an adverse decision at a review tribunal and thus “get to the Minister.” 

4.2 Not everyone is qualified to ask the Minister for his discretion


The Migration Regulations are strict. There are many examples within the legislation of legislative requirements that must be met. Failure to meet the strict requirements will result in a negative finding. For example, if a person who does not have a substantive visa
 has been refused a visa, they may be barred from making a further application in Australia.
 If a potential visa applicant is affected by section 48 of the Act, they may only make a valid application for a visa of a kind listed in Migration Regulation 2.12. Very few visas are prescribed under regulation 2.12.

The bar is enforced through section 46 of the Migration Act that sets out the requirements for making a valid visa application. Frequently, people who find that they are section 48 barred, apply for any visa, generally a visa that they cannot possibly meet the visa criteria for, purely as a means of seeking Ministerial Discretion. The effect is:

· if a person applies for any of the allowable visas; 

· is refused; 

· seeks review at a review tribunal; and 

· has the previous decision affirmed; 

they are then eligible to ask the Minister for the benefit of his discretion. 

A better system would be to allow a reviewable discretion within the statutory scheme. This would allow potential visa applicants who are subject to section 48 to present a case demonstrating compassionate reasons justifying lodgement of a visa application.

4.3 Desirability of information to be provided to people subject to decisions at the Tribunals


It has been my experience that unsuccessful review applicants are unaware that they have a statutory entitlement to ask the Minister for the exercise of his discretion. If the Migration Review Tribunal or the Refugee Tribunal affirms the primary decision of the Department of Immigration, information about the Ministerial discretion process should be provided routinely to review applicants at the time of notification of the decision adverse to them. This information could be provided by the review tribunal or by the Department of Immigration.


4.4 Bridging visas


The bridging visa system needs to be over-hauled so that people applying for Ministerial discretion are given bridging visas with permission to work. Bridging visas with work permission are only available to those who have a request being considered by the Minister and who are experiencing financial hardship. It seems unnecessarily callous to restrict work permission for those who are exercising a statutory entitlement. The consequence is that Australian charitable organizations have been subject to an increased call for their support. It is my experience that the work limitation visa condition causes real hardship for people who are in the process of asking the Minister for his discretion.  

4.5 Reasons for the exercise of discretion


If the Minister makes a decision that is adverse to the person making the request for Ministerial discretion, then reasons for the decision should be provided to the person. This would enhance public confidence in the Ministerial decision process. 

4.6 Parliamentary tabling requirements


When the Minister makes a decision in the public interest, full reasons, subject to privacy constraints for asylum seekers, rather than a brief outline, should be tabled in Parliament. 

5.0 Consideration of a visa to allow for assessment of compassionate circumstances in family stream cases


I am aware of the Refugee Council of Australia position paper (May 2002) relating to the creation of a humanitarian visa that would ensure a level of complementary protection to the UN Refugees Convention and I support that approach. 

I also submit that there are very many cases in the family stream of the migration program that would benefit by a visa that recognises compassionate reasons for the grant of a visa where there may be a failure to meet strict visa criteria. While family entrants may be eligible for visas outside Australia, offshore applications are frequently attended by very long periods of separation from Australian citizen family and children. The degree of hardship caused by an offshore application may be unwarranted and not in the public interest.

If I can assist the Committee further I can be contacted on 

(02) 9514 3431. 

Yours sincerely

Jennifer Burn
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� Migration Regulations 1994


� Section 351 Minister may substitute more favourable decision and Section 417 Minister may substitute a more favourable decision


� Immigration Restriction Act 1901, Migration Act 1958, the Migration Legislation Amendment Act 1989 and numerous amendments to the Act, many of which substantially changed the operation of the legislative scheme. 


� For thorough accounts of the history of immigration law see Sean Cooney, The Transformation of Migration Law, BIMPR, AGPS, 1995 and Mary Crock, Immigration and Refugee Law in Australia, Federation Press, 1998.
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� See for example visa condition 8503: The holder will not, after entering Australia, be entitled to be granted a substantive visa, other than a protection visa, while the holder remains in Australia. This condition is recorded as “No Further Stay” on the actual visa.


�Regulation 2.05 (4) For subsection 41 (2A) of the Act, the circumstances in which the Minister may waive a condition of a kind described in paragraph 41 (2)(a) of the Act are that:


(a)	since the person was granted the visa that was subject to the condition, compelling and compassionate circumstances have developed:


(i)	over which the person had no control; and
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� Section 338 Migration Act.


� Sections dealing with the power of the Minister to substitute a more favourable decision following a decision of a review tribunal are 351, 417, 391, 454, 494B,and 501J.  Other discretions exercisable by the Minister personally include sections 46A, 46B, 48B, 72, 91F, 91L, 91Q, 137N, 261K, 454, 500A(1), 500A(3), 501A(2), (501(A)(3), 501B(2), 501C(4), and 502. 
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