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Coalition For The Protection Of Asylum Seekers

An interfaith coalition to protect asylum seekers with a well founded fear of persecution.

The Senate
Parliament House
Canberra ACT 2600
AUSTRALIA 

15 August, 2003

Dear Secretary

Ministerial Discretion in Migration Matters - Select Committee

The Coalition for the Protection of Asylum Seekers (COPAS) was formed in 2002 by representatives of Christian, Moslem and Jewish faith communities, and human rights and social justice organisations. Coalition representatives worked together for several months to produce a Declaration against the Deportation of Asylum Seekers, and published case studies as evidence of the deaths, disappearances and serious human rights violations of asylum seekers removed by the Australian Government, after their claims for protection have been rejected. We are concerned about the serious flaws in all aspects of the refugee determination processes and the lack of a humanitarian category for on-shore asylum seekers, which result in these appalling outcomes.

Therefore, we commend the Senate for asking important questions about Australia’s refugee determination process, and for establishing this Inquiry to address some of those questions. 

The Declaration  which is included as Attachment 1. was launched by the religious leaders of Christian, Moslem and Jewish communities at St Mary’s Cathedral in Sydney on 20 November 2002.  Recommendations 10, 11, 12, and 13 are particularly relevant to your inquiry.

Discretion to be Fair, Accountable and Transparent

COPAS is concerned that the Minister uses his discretionary powers, including under s. 417 of the Migration Act , very seldom in matters which we are convinced require a more favourable decision.  Many of our members are intimately involved in assisting asylum seekers in detention and in the community, and are desperate to find some way of saving their lives. 

We are very aware that the system fails so many asylum seekers especially in the early interview and appeal stages when shocked and traumatised refugees often block out from their memories the most horrendous details of their experiences, the necessary details to prove their claims, and afterwards are disbelieved when new information is introduced.  We are also completely unsurprised at the allegations of Bruce Haigh that the Minister interferes in the decision making process to the detriment of applicants ( SMH 29.6.03, Attachment 2.). Bruce Haigh was a Refugee Review Tribunal member for five years from 1995, and a former diplomat. 

These reported injustices in the decision making processes in the primary and RRT stages are detailed in the report of the Senate Legal and Constitutional References Committee A Sanctuary Under review : An Examination of Australia’s Refugee and Humanitarian Determination Processes , June 2000. Chapters 8 & 9 deal specifically with the flaws n the s.417 process. The refusal of the Minister to exercise his discretion to grant protection to asylum seekers opens the way to their eventual  removal to countries which grossly and systematically abuse human rights. 

The human rights community is convinced is that the vast number of rejections under s.417 and the non-accountable, and non-appellable areas of Ministerial discretion including s.417, are used primarily as a component strategy of the Government’s deterrence policy.  

Access to Fair and Effective Advocacy

We also believe that not all applicants for a s.417 determination have an equal chance of attracting the Minister’s attention. For instance, a range of advocates exert pressure on the Minister to grant particular asylum seekers protection visas.  Advocates may range from those of questionable repute like Mr Foo, to local MPs and Senators, churches, human rights groups etc. The problem with the advocacy approach is that while some asylum seekers may be able to attract such support, often because they have adequate English language skills to put their case, others are not. It is entirely a matter of whether an asylum seeker can obtain the support of some-one of sufficient influence that the Minister takes notice. The urgency of the situation faced by the asylum seekers may have little to do with the final decision. Since the Minister does not have to reveal his reasons for a decision, let alone why he does not even consider a case, it is impossible to counter his decision, even if the asylum seeker faces great danger if returned to their own country.

Complementary Protection

Nevertheless, COPAS is not opposed to Ministerial discretion for unique and exceptional cases under Section 417 of the Migration Act per se, providing this discretion is exercised in an accountable and transparent way, and is accompanied by a complementary determination process for humanitarian applications. The need for complementary protection is mentioned in recommendation 13 of COPAS’ Declaration. 

COPAS is aware that in seeking complementary protection with determination processes similar to a reformed  refugee determination process, that different non-government organisations have different proposals how that might be achieved. These range from abolishing the Refugee Review Tribunal (RRT) and having the courts conduct full judicial review of  rejected decisions, to using the RRT to simultaneously assess both refugee and humanitarian claims.  We do not at this stage have a common view which might be the most just or feasible.

Villawood Asylum Seekers and Keyworkers Invited to Respond

I have circulated the terms of reference and some questions around English speaking asylum seekers in Villawood Detention Centre as well as some non-English speakers so they can tell their own stories to the Select Committee. Three responses from Iranian detainees form Attachment 3. ( please only refer to the persons concerned by initials or code names since their names must be suppressed for safety reasons). Others may need further assistance to respond and will be sent in late. We recommend that the Committee visit Villawood and perhaps other detention centres and conduct properly structured interviews to elicit the information needed if the information provided is not adequate.

The Uniting Church has employed a part-time worker to help co-ordinate the voluntary efforts to assist asylum seekers. One role is to hold regular visitation co-ordination meetings and appoint a keyworker to as many detainees who need help. The role of keyworkers is to assist the detainee to get pro-bono legal representation and make sure the lawyers are preparing the legal work within strict deadlines required. Some of these keyworkers will also forward some case studies to the Committee independently.

Asylum Seekers Rejected under Section 417

Most asylum seekers who exhaust the court processes apply for a more favourable decision from the Minister under a S.417 or S.48B application. Below is a brief outline of issues affecting Iranians, the Russian Mother, and a Nepalese Husband.

The Iranians – a case for a more favourable decision

Cases where asylum seekers have been refused 417 applications and where the outcomes or likely outcomes will be their removal to countries which grossly and systematically abuse human rights, would include, for example, most of the 260 or more Iranians who are currently in detention. Most of these have had at least one 417 appeal rejected. Some 100 or so of these Iranians in Port Hedland, Baxter and Villawood Detention Centres have already been given a 28 day warning period to accept voluntary repatriation back to Iran with a $2,000 grant as an inducement. This warning was accompanied by an onslaught of psychological harassment and threats from DIMIA staff, that if they do not take the option of voluntary removal, that they will be forcibly removed to Iran allegedly under a joint agreement between the Australian Government and Iran, which up till now has not accepted forcible repatriation. Before the 28 days were up, advocates had assisted the Iranians to lodge claims to the Federal Court arguing that their removal would be contrary to the Convention against Torture. 

It is appalling and disgraceful, that these particular Iranian asylum seekers live in terror of forcible removal to Iran if their barrister fails to be granted leave to appeal to the High Court to argue, and subsequently to succeed to establish, that Australia has obligations under the Torture Convention not to remove them to Iran. Attachment 4. Is an article in 28 May Financial Review by Julie Macken outlining the danger to these Iranians.

I have enclosed in the Coalition’s submission to the Senate Select Committee, a copy of a draft Minute and Memorandum of Understanding (MOU) with Iran as Attachment 5. This MOU includes the explicit proposal that the Department of Immigration create a “credible threat” of forcible deportation to terrify the Iranians into returning voluntarily (page 4. No.10). If the Minister has condoned these brutal psychological strategies, as clearly appears to be the case, and if the identification of those to be removed is broadened to include the most psychologically vulnerable detainees who may ‘self-harm’ (see page 6 No. 22 of MOU), what chance did these Iranians ever have of getting a fair discretionary decision in their favour through a 417 application ?  And what chance do the Iranians now have of applying once more under Section 417 for the Minister to give them a more favourable decision and grant them protection in Australia ? 

The Russian Mother – a case for complementary protection

 Another case involves the Russian mother in Villawood Detention Centre whose legal representatives are presently applying for special leave to appeal to the High Court to allow her to stay in Australia under various international covenants, so that she is not permanently removed from contact with her 18 month son. She also has need of protection because she witnessed and reported a murder to the authorities, which resulted in assaults and injuries to herself and those who protected her in any way, to stop her from talking. 

However, no matter how great her personal danger from corrupt authorities in Russia, she does not fulfil the requirement that she has a well founded fear of persecution for reasons of race, religion, nationality, or membership of a particular social group or political opinion as defined under the Refugee Convention. She has submitted 417 applications seven times to the Minister and been rejected on each occasion. Although there are other issues already under discussion with the Minister in this case, the situation of the Russian mother demonstrates the need of a category of persons who do not fulfil the requirements under the Refugee Convention and who desperately need a complementary protection category to deal with their situation since Ministerial discretion is rarely exercised. She is more than happy to make affidavits and other material available to the Select Committee, though this might have to be in private given the matter is still before the courts. Attachment 6 is Cynthia Banham report on Russian mother , 30.7.03  Sydney Morning Herald.

A Nepalese Husband - A Case for Work Rights & 417 applications 

N is a Nepalese man who came to Australia in 1996 on a business visa and then applied immediately for a protection visa because of threats to his life in Nepal. Because he applied within the 45 day time limit his visa allowed him to work while his protection application was being decided. Following his RRT refusal in 1999, he applied for protection under a 417 which, because it took more than 28 days to decide – the time limit of his then current visa, caused him to become illegal 28 days after the Minister refused his 417 in 1999. He then appealed to the courts for protection, and to prevent himself from being removed but because he had become become illegal, the only visa he could apply for to keep himself out of detention was a Bridging Visa E which denied him the right to work. Meantime another story was evolving. In 1997 while he was awaiting his RRT decision he met and fell in love with F, a Filipino woman whose marriage to an  Austalian man had broken down in 1995 after he and the family migrated to Australia. N moved in with F in 1999 while his case was in the courts.  Eventually in 2003 as a result another 417 application lodged in 2002, Mr Ruddock did intervene to allow N to apply for a spouse visa which is still being determined. However, N is still not allowed to work and as a result the whole family which includes 2 children has been utterly dependent on F’s ability to support the household since N lost his work rights in 1999, and that has caused hardship for everyone.   

Out of Time

Asylum seekers who have been rejected by the RRT are in the catch 22 position mentioned in the previous case.  Many of the asylum seekers who make an application to the High Court do so because they have had a 417 application for the Minister’s discretion refused after a length of time greater than the 28 day time limit required to appeal to the Federal Court once their RRT has rejected their application. So their only recourse is to go to the High Court where matters which come under its original jurisdiction have no time limits. 

At the same time, the Minister has made known that there is far more chance of getting a positive discretionary response from him if applications are made to him after the RRT has rejected them but before appeals are made to the Federal Court.  Asylum seekers are forced to make a choice between whether the Minister or an appeal to the courts is more likely to succeed, especially when a flawed RRT decision making process has already loaded the dice against them. So not only does the long response time by the Minister to 417 applications cause asylum seekers in the community to lose their work rights and therefore their survival, asylum seekers in the community and in detention lose their access to the Federal Court. Few applying direct to the High Court rarely win a case. 

Thank you for your attention to these important matters.

Yours sincerely,

Frances Milne,

Convenor, 

Coalition for the Protection of Asylum Seekers

Attachment 1

Declaration by a Group of Leaders of Religious Communities on the Deportation
 of Asylum Seekers

___________________________________________________________________________________

We, leaders of Australia’s religious communities, call on the Australian Government to stop immediately the deportation of asylum seekers to countries of origin or third countries whose governments have not demonstrated their willingness and ability to offer effective protection. We make this statement in response to mounting evidence of the deaths, disappearances and serious violations of human rights of people who have been removed by the Australian Government, after their claims for protection have been rejected.
We hold a vision of a society which  "acts justly and shows mercy” (Micah 6:8), where “justice flows like a river, and righteousness like a never-ending stream" (Amos 5:24). We reject a world where “disregard and contempt for human rights have resulted in barbarous acts which have outraged the conscience of mankind” - Universal Declaration of Human Rights (UDHR). We remember with pride that Australia has been a formative influence and early signatory to the major humanitarian international instruments designed to bring about a just and peaceful world.

We uphold the principle that  “everyone has the right to freedom from persecution (Articles 3,4,5,7,9 &10, UDHR) and hold the following related principles, which Australia has accepted, to be inviolable:

· Everyone has the right to seek and enjoy, in other countries, asylum from persecution (Article 14, UDHR).

· No refugee or person granted refugee protection should be returned to a country where life or freedom would be threatened (Article 33, Refugee Convention and Protocol).
· The obligation of all states not to expel, return or extradite a person to another state where there are substantial grounds for believing that the person would be in danger of being subject to torture (Article 3.1, Convention Against Torture).

· Children shall not be separated from their parents against their will, … except where such separation is necessary for the best interests of the child (Article 9, Convention on the Rights of the Child)

We note that asylum seekers are an insignificant minority in the numbers entering Australia, and while we recognise the right and responsibility of Australian governments to control migration, we believe this right should be exercised in a way which preserves people’s safety.  

We are particularly concerned about :

· the evidence that the Government has removed and continues to remove, people who later are recognised as refugees;

· asylum seekers being turned back at airports before their claims have been registered or assessed;

· the return of those whose claims for asylum do not fall within the narrow Refugee Convention and Protocol definition of a refugee, but who are in need of protection for specified humanitarian reasons including serious human rights violations, sexual abuse and generalised violence, imprisonment, torture and death;

· the deportation of parents causing separation from their children.

Accordingly, we call for Australia to be a place of refuge.  We call on the Australian Government to offer safety, justice and hope for people fleeing serious human rights violations, so that they:

· may, subject to any order of a court, live in safety and freedom in the community while their claims are assessed;

· are ensured full legal rights and access to fair, accountable and transparent application processing and review procedures;

· can apply for protection on specified humanitarian grounds;

· may settle permanently in Australia when they are found to have a protection need as a refugee or on humanitarian grounds.

We call on Australia to seek humane solutions. People whose claim for protection has been rejected after a just and fair determination process have the right to a humane removal process. This involves: 

· assistance to seek protection, residence and family reunion in other countries;

· freedom from indeterminate, long-term detention while a suitable country is found.

We recommend that the Australian Government immediately cease the practice of 

1. removing asylum seekers to either countries of origin or third countries whose governments have not demonstrated their willingness and ability to offer effective protection;

2. removing asylum seekers whose claims have been rejected but who are in need of protection for other humanitarian reasons;

3. removing asylum seekers to a third country where there is a possibility of forced deportation to their home country;

4. separating parents from their children as a result of deportation;

5. administering chemical restraints for the purposes of subduing or sedating asylum seekers during forced deportations. 

We further recommend that the Australian Government :

6. uphold our moral obligation to help those at risk and ensure that people are treated humanely at all times;

7. allow, subject to any order of a court, all asylum seekers to reside in the community, with rights and support, whilst their applications are processed and until they are granted protection;

8. enact legislation to give effect to Australia’s non-refoulement obligation under the International Covenant on Civil and Political Rights, Convention on the Rights of the Child, and Convention Against Torture.

9. ensure that asylum seekers’ full legal rights are upheld and that they have access to fair, accountable and transparent application processing, accredited interpreters and translators, and full access to administrative and judicial review;

10. grant residency on humanitarian grounds to asylum seekers who are not determined to be refugees but who are in need of protection for other humanitarian reasons;

11. grant residency on humanitarian grounds to asylum seekers who are not determined to be refugees but who cannot be returned, or are unwilling to be returned to countries whose governments have not demonstrated their willingness and ability to offer effective protection;

12. review the merits and use of the Minister’s discretionary powers to determine whether these powers are exercised in an accountable and transparent manner

13. allow onshore applicants to apply for residency on humanitarian grounds, with a determination and review process similar to that of refugee protection applications;

14. provide all necessary assistance for asylum seekers to reunite with family members in other countries, to seek protection in other countries, or to apply to migrate to other countries, ensuring that they reach countries which offer effective protection, permanent residency and cultural and social rights

15. monitor the outcomes of deportation to ensure that where humanitarian concerns arise, including the serious violation of human rights, disappearance, or death of a person removed from Australia, this information informs the Government’s decisions relating to deportation.
WE INVITE ALL AUSTRALIANS TO SUPPORT THIS DECLARATION.

__________________________________________________________________________

�   “Deportation” and “removal” are used interchangeably in this Declaration, although “removal” is the term used in the Migration Act in relation to asylum seekers and others who have no lawful status and no applications in process.
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“ When times are bad, good people must do more good, so justice does not die”.

 - Afghanistan : Where God only Comes to Weep, by Siba Shakib.


