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Recommendations

1. Ministerial discretionary powers on humanitarian grounds should be retained, but not as the final or even sole avenue of review of Australia’s international humanitarian obligations
, in its current non-compellable, non-reviewable form.

2. Section 36(2) of the Migration Act 1958 (Cth) (the Act) should be amended to include assessment of risk on the basis of serious human rights violations covered by international treaties ratified by Australia (such as torture or extrajudicial executions) which should be included in assessment of refugee status in Department of Immigration and Multicultural and Indigenous Affairs (DIMIA) and Refugee Review Tribunal (RRT) determinations.

3. All decisions affecting forcible removal or extradition from Australia should involve a legal requirement in each individual case, to examine risks of serious human rights violations on return at the hands of the state or where the state is unable or unwilling to provide protection.

4. The Committee examines alternative forms of 'complementary protection' visas for those who may have compelling protection needs but are not recognised under the current refugee determination process.

Introduction

Amnesty International welcomes the opportunity to make a submission to this inquiry. This submission seeks to address terms b) & d) of the Committee Terms of Reference.

In summary, Amnesty International has long argued for the need to provide a fair and flexible system to determine which applicants are entitled to protection from serious human rights abuses in their country of origin. Amnesty International submitted its concerns and recommendations about the refugee determination process to the Senate Legal and Constitutional References Committee concerning Australia’s Refugee Determination System (the SLCRC) as part of its Sanctuary Under Review
 inquiry, and we encourage the Committee to refer to this submission in relation to any issues pertaining to the refugee determination process.
 The Ministerial Discretion under s417
 of the Act is an essential part of the current system, as it is the only opportunity for those with a well founded fear of returning to their country (though not for reasons as set out in the 1951 Convention Relating to the Status of Refugees and its 1967 Protocol
, or because of abuse which is not seen to amount to persecution) to be granted protection.

The SLCRC’s findings in A Sanctuary Under Review, especially in chapters 2 and 8, are of great relevance to this inquiry. Amongst other important recommendations, the SLCRC recommended that:
2.2
the Attorney-General's Department, in conjunction with [DIMIA], examine the most appropriate means by which Australia's laws could be amended so as to explicitly incorporate the non-refoulement obligations of the CAT and ICCPR into domestic law. (p.60)

8.1
the Minister should note the concerns expressed about the s417 Guidelines and consult widely with stakeholders on a regular basis to ensure that the content of the Guidelines remains contemporary and addresses the specific purposes of Australia’s obligations under the CAT, CROC and the ICCPR. (p.241)

Amnesty International believes that these recommendations have not been sufficiently acted upon by the relevant departments. Amnesty International strongly supports the explicit incorporation of the non-refoulement obligations of CAT and ICCPR, and the important implications of other international instruments such as CROC and the Statelessness Convention, into domestic law. In light of the lack of progress since recommendation 2.2 of the SLCRC in A Sanctuary Under Review, Amnesty International asks that a stronger recommendation on this issue be made by this Committee.

This submission argues that the current arrangements provide an insufficient safeguard against breaching significant obligations, especially in the absence of any monitoring of involuntary returnees.

Amnesty International’s work on refugees

Amnesty International works to prevent the human rights violations which cause refugees to flee their homes. At the same time, we oppose the forcible return of any individual to a country where he or she risks any of these serious human rights violations.  

Amnesty International therefore seeks to ensure that states provide people with effective protection from being sent against their will to a country where they risk such violations, or to any third country where they would not be afforded effective and durable protection against such return. 

In this regard, Amnesty International bases its work on the fundamental principle of non-refoulement. Non-refoulement is recognised by the international community as a norm of customary international law, which is binding on all states.
Amnesty International’s work for refugees is an essential component of its work for the protection of human rights.  It aims to contribute to the worldwide observance of human rights as set out in the Universal Declaration of Human Rights (UDHR) and other internationally recognised standards.  
Incorporating non-refoulement obligations

The SLCRC dealt at length with the nature of the non-refoulement obligations under the various international conventions in Chapter 2 of A Sanctuary Under Review. 

In order to comply with their obligations to ensure the protection of human rights, states must scrupulously observe the principle of non-refoulement in all cases where persons fleeing serious human rights violations seek their protection. In order to ensure that this occurs, states must have in place adequate procedures to effectively identify and protect every person who seeks that state’s protection from refoulement. 

In other words, Australia must have a rigorous risk assessment system to catch all persons who would face torture or death if forcibly returned to another country. Australia’s current risk assessment system includes assessment by DIMIA, the RRT and the Minister for Immigration and Multicultural and Indigenous Affairs. There is no separate risk assessment system under CAT, CROC, ICCPR and the Statelessness Convention.
At present the Ministerial discretion, under s417 of the Act, allows the Minister to intervene on grounds which include an assessment under these treaties, where it is in the public interest to do so. The Government has Guidelines
 to assist the Minister in this regard. 

However, the mere presence of Guidelines, in a discretion which is both non-compellable and non-reviewable, does not of itself incorporate the fundamental principle of non-refoulement into domestic law, as there is no legal obligation for the Minister to abide by the recommendations set out in the Guidelines. 

As stated, it is important to note that the Refugee Convention deals solely with non-refoulement of refugees (as defined by the Refugee Convention and interpreted by local law) whereas CAT and ICCPR have broader implications. This is despite the fact that, under international law, there can be no exceptions made to the prohibition of torture provisions in CAT and under Article 7 of ICCPR. Neither CAT nor ICCPR have been incorporated into domestic law, unlike the situation in many European countries
. 

The consequence of non-incorporation into domestic law is that, under the current refugee determination system, there is no legal obligation under Australia’s domestic law through which any individual can ensure that he or she is not forcibly removed from this country to another in which he or she ‘[faces] a significant threat to personal security, human rights or human dignity.’
 

The absence of such a mechanism means that cases of alleged violations under these treaties, particularly with regards to the fundamental principle of non-refoulement, cannot be tested by an Australian body, apart from the present system of DIMIA / RRT adjudication and Ministerial discretion. 

In the majority of cases referred to the Minister for consideration, the Minister does not consider exercising his discretion under s417 or s48(b)
 of the Act. This Ministerial discretion is both non-compellable and non-reviewable. As referred to above, there are guidelines issued in this regard, amongst which stipulate that it is in the public interest of Australia as a humane and generous society to ensure that persons who cannot meet the technical definition of a refugee as incorporated in section 36(2) of the Act are nevertheless not returned to their country of origin if there is a reasonable likelihood of their facing a significant, individualised threat to their personal security on return. 

Amnesty International welcomes the 1999 Guidelines issued by the Minister that take into account Australia’s international obligations under CAT, CROC, ICCPR and Statelessness Convention when deciding whether to exercise his public interest powers. If these Guidelines amounted to a legally enforceable obligation, many of Amnesty International’s concerns would be met. Amnesty International believes that the principles outlined in CAT, CROC, ICCPR and Statelessness Convention are matters that DIMIA and the RRT should be obliged to take into account when deciding whether Australia’s protection obligations are invoked to grant a protection visa.

Without the status of law, however, Amnesty International’s experience is that the mere presence of subjective, non-reviewable and non-compellable Guidelines is not an effective mechanism to ensure that persons at risk are not forcibly returned to the country they fled. Amnesty International’s view is that currently there is no satisfactory mechanism in place for those who do not fall within the increasingly restrictive definition under the Refugee Convention to prevent refoulement. The current mechanism personalises the responsibility in the Minister. Amnesty International suggests that the risk of extra-judicial execution and torture should be included as criteria for the granting of refugee status and urges the Minister to consider serious human rights violations, if demonstrated, as forming grounds for the attribution of refugee status.

However, over the course of discussions with other NGO’s and DIMIA, Amnesty International has become aware that the Ministerial Discretion is being primarily exercised on the grounds of public interest and/or family reunion, rather than on Australia’s international human rights obligations. This raises concerns that the human rights emphasis of Ministerial Discretion is being compromised. It is also important to establish whether or not someone with a compelling human rights concern can be rejected by the Minister if they do not fulfill public interest considerations (for example if someone had an ongoing and costly medical condition deemed a burden to the state). If this has occurred Amnesty International would have grave concerns that Australia would be in breach of its non-refoulement obligations if that person were to have been subsequently forcibly returned.

Amnesty International recommends that the Select Committee on Ministerial Discretion conduct an investigation into the nature of approved s 417 applications compared against the nature of lodged s 417 applications, to ensure that the exercise of Ministerial Discretion is not being done at the expense of neglecting Australia’s international humanitarian obligations.

Amnesty International has made submissions in the past to the Minister for Immigration and Multicultural and Indigenous Affairs that the criteria for granting a protection visa should be widened by amending section 36(2) of the Act as mentioned above. One method would be by the complementary incorporation of CAT, CROC, ICCPR and Statelessness Convention obligations into domestic law. Amnesty International recommends that the Minister’s discretion to grant humanitarian leave be retained, but not as the final or even sole avenue of review of Australia’s international humanitarian obligations
, in its current non-compellable, non-reviewable form.

Monitoring cases of forcible removal 

While Australia may in domestic law have a responsibility to forcibly remove unlawful persons, there should be an equal domestic obligation not to forcibly return persons at risk and to ensure those returned are done so in safety, security and dignity. UNHCR has acknowledged the responsibility of both the country of origin and the returning state to ensure these conditions are met. One way the Australian government can ensure they are meeting their obligations is to monitor returnees. 

The SLCRC recommended in A Sanctuary Under Review that: 

11.1
the Government place the issue of monitoring on the agenda for discussion at the Inter-Government/Non-Government Organisations Forum with a view to examining the implementation of a system of informal monitoring. (p.343)

Amnesty International believes that there has been insufficient progress on the very important issue of monitoring, and Amnesty International asks that the Committee make a stronger recommendation for the consideration of the implementation by the Government of a system of informal monitoring.

At present, no such system of monitoring exists. This was conceded by Mr Bob Illingworth of DIMIA to the SLCRC on 11 February 2003
 in discussion regarding the death of Columbian national "AM". AM encountered repeated rejections in his application for asylum status in Australia, which included an application under s 417 of the Act. This was in part on the basis that he could receive "effective protection" in Argentina despite never having traveled through Argentina. AM subsequently agreed to travel to Argentina (after being given the choice of being forcibly returned to Colombia or "volunteering" to go to Argentina), who refused him entry and removed him back to Colombia, wherein he was reportedly murdered in Bogota. 
Amnesty International’s experience of the forcible removal of asylum-seekers from Australia and other countries, is that on most occasions, the returnee is not heard of again – either through assimilation into local society or for more sinister reasons. 

It must be remembered that Australia is making the assessment that returnees are safe to return to their country of origin. Where the Australia government has made interpretations as to what constitutes, for example, "effective protection", or where the Australian government has introduced legislation to allow those making determinations to discount sur place claims on subjective grounds then the onus must be on the Australian government to ensure that those returned, after being rejected on these grounds, do not suffer human rights abuses. Amnesty International is concerned that the assessment and lack of monitoring for returnees may result in a risk assessment culture which may not be as in-depth as it otherwise could be, were the consequences of forcible removal to certain countries is not fully appreciated. Amnesty International is not proposing all forcible returns are monitored, rather that when interpretations have been made these assumptions must be tested to ensure Australia is in fact meeting its non-refoulement obligation.

If Australia were to set up a comprehensive monitoring system and incorporate into domestic law its non-refoulement obligations, the Australian refugee determination system would be greatly enhanced. Furthermore, it would provide information that could be relevant in the consideration and determination of applications for refugee status by applicants in analogous situations.

Case studies

Amnesty International wishes to illustrate the practical ramifications of the current exercise of the Ministerial Discretion in the following case studies. In particular these case studies illustrate problems with: the non-compellable and non-reviewable nature of Ministerial discretion; the current lack of alternatives to indefinite detention for those accepted as facing persecution but excluded on other grounds and; the current lack of alternatives to indefinite detention for those who are rejected but cannot be returned as they are stateless. Please note that the names of the individuals have been changed for confidentiality reasons. 

1.) Exclusion on character grounds

“VB”, an Assyrian Christian from Iran, arrived in Australia in July 1992. He had entered with a Visitor’s Visa but did not possess a return ticket and was placed in detention pending his removal. He applied for refugee status while in detention but this was refused in July 1992, with this refusal being later upheld by the Refugee Status Review Committee, a forerunner to the Refugee Review Tribunal, in May 1993.

During this initial two year detention period, VB developed a delusional disorder. Psychiatric assessments concluded that this was caused by his continuing detention. On account of his special health needs, VB was released into the custody of his family in August 1994.

VB re-applied for refugee status, and was granted a protection visa on March 1995. The Delegate of the Minister placed emphasis on the fact that if VB were to return to Iran, his mental condition would render him more visible to the attention of the Iranian authorities, and his reaction to any altercation with them may invite a persecutory response on their part.

In May 1996, VB was convicted by the County Court of Melbourne on charges of aggravated burglary and making threats to kill. In light of the sentences imposed by the County Court, the Minister ordered that VB be deported. The Full Federal Court, in hearing an appeal from a decision of a single judge of the Court that the Administrative Appeal Tribunal (AAT) had erred in affirming the decision to deport VB, accepted that his illness developed as a result of his detention and that it was a significant factor causing him to commit the crimes in question. VB was sentenced to three and a half years imprisonment and served the minimum term of 18 months. 

While in prison, VB underwent treatment for his condition, which proved very successful when used in conjunction with the drug Chlorazil. In October 1998, the AAT, having considered detailed psychiatric assessments, concluded that there was minimal risk that he would re-offend whilst he was taking Chlorazil and did not pose a risk to the community. 

Despite the findings of the AAT, the Minister’s decision to deport him still stood, and following VB’s release from prison on (4) December 1998, he was placed in immigration detention. He has spent approximately nine out of the eleven years he has been in Australia in custody or detention. He was placed in home detention in the custody of his family on the 4th of July 2003.

In October 2002, the UN Human Rights Committee reviewed VB’s case (Communication No 900/1999), and found that Australia had breached its obligations under the International Covenant on Civil and Political Rights (ICCPR) in that: 

· the original detention of VB, for over two years without any chance of substantial judicial review of the lawfulness of the detention, was arbitrary and in breach of Article 9(1) of the ICCPR

· the failure to accord VB a substantial judicial review remedy in relation to that unlawful detention was a breach of Article 9(4) of the ICCPR

· to keep VB in detention while he was suffering a mental illness which was caused by his prolonged detention amounted to cruel, inhumane and degrading punishment in breach of Article 7 of the ICCPR

· to deport VB back to Iran, where there is no guarantee that he would be able to receive proper medical treatment and in circumstances where the requirement for treatment was wholly or partly caused by Australia’s violation of his rights, would amount to cruel, inhumane and degrading punishment in breach of Article 7 of the ICCPR.

The Committee found that Australia should refrain from deporting VB to Iran, and that the Australian Government should compensate him for the violations suffered during the period of his detention. 

The Committee also requested to receive from Australia, within 90 days of the Committee’s findings, information regarding the measures taken by the Government to give effect to the Committee’s findings. However, to the best of Amnesty International’s knowledge, the Government has not yet responded to this requirement, despite the fact that the findings were handed out in October 2002. 

Amnesty International believes that to return VB to Iran would be in breach of Article 33(1) of the Convention relating to the Status of Refugees and its 1967 Protocol. At the same time, as pointed out by the UN Human Rights Committee, the continuing detention of VB is in breach of Article 9(1) of the ICCPR. In light of this, Amnesty International urges the Minister to act swiftly on the findings of the Committee, to release VB from all forms of detention and to withdraw the deportation order against him. 

While Amnesty International has a number of concerns with this case what it clearly demonstrates is the lack of policy provision for people who have recognised claims that they risk persecution but have been excluded from the Convention on character or other grounds. At present it would appear that if Australia cannot return someone in this circumstance, as it would be a clear breach of its non-refoulement obligation, then their only alternative is to keep them in indefinite detention. Subsequently breaching its obligation under Article 9 of the ICCPR not to arbitrarily detain individuals. Clearly an alternative needs to be found.

2.) "Effective protection" 

"AM"
, a Colombian national, arrived in Australia in May 1998. He married a Colombian woman in Sydney and had a child the following year. AM fled his home country because he feared his life was threatened by Colombian paramilitaries, who believed he was affiliated to an anti-government group (Fuerzas Armatas Revolucionarias de Colombia -FARC-) and for his relations to UP, an association supporting the poor. AM applied for protection in Australia, but both his initial application with the Department of Immigration and his appeal to the Refugee Review Tribunal were rejected. 

As stated above AM decided to try and seek asylum in Argentina, after the Australian authorities told him he faced forcible removal to Colombia, but he claims he was mistreated by Argentinean authorities at Buenos Aires International Airport and was refused entry. After a period of arbitrary detention at the airport he was sent back to Colombia. He continuously kept in contact with his wife in Australia to whom he expressed his fears for his life many times, while he was constantly moving from one city to another. In August 2002 John was murdered, allegedly by Colombian paramilitaries.

While this case has been referred to above it is important in highlighting the risks when an assessment has been made that a third country offers "effective protection" and hence an individual can be excluded from Australia's determination process. If this case had not come to light Australia could still be rejecting people on the false premise that Argentina offered a protection alternative, when quite clearly in certain circumstances it does not. 

Under Australia's current system of non-compellable and non-reviewable Ministerial discretion Amnesty International is not aware how cases that have been rejected on this basis are reviewed by the Minister (i.e. what priority are they given). In particular, what checks are made to ensure that the third country in question will in fact provide effective and durable protection? At present how can an individual rejected by the Minister on the basis she or he will receive effective protection elsewhere, when the individual believes they will not, challenge this decision?

3.) Further failure of Ministerial discretion to analyze a claim of “effective protection”

AMHAK was born in 1973 in Iraq, but fled to Syria with his family in 1980, due to the political activity of his father, who had been mistreated in jail as a result of his membership of the Al Da’wa political party. AMHAK remained in Syria for 20 years until 1999 when he fled, due to improved political relations between Syria and Iraq, he feared forcible return to Iraq.

AMHAK arrived in Australia in January 2000 and lodged an application for a protection visa in April 2000. He was notified of DIMIA’s rejection in August 2000, and of the RRT’s confirmation of this finding in November 2000. DIMIA accepted that AMHAK had a well-founded fear of persecution if returned to Iraq because of his family’s political opposition activities, as did the RRT however the asylum claim was rejected on the basis he had the right to re-enter Syria and live there again.

Following these findings, AMHAK repeatedly requested to be returned to Syria, or indeed any location, as he considered this preferable to his remaining in detention. However, Syria refused and has continued to refuse to issue him with a return visa.

In December 2000, AMHAK subsequently signed a letter to the Minister requesting him to exercise his discretion under s417 of the Act, but this was refused in February 2001. AMHAK then reiterated his request to be sent back to Syria, and did this again in April 2002.

After 33 months in detention, the Federal Court ruled in November 2002 that AMHAK was to be released from detention immediately on the condition that he report to the DIMIA office in Adelaide or to a police station on a daily basis. AMHAK has fully complied with this order to date. It should be noted that as the courts released AMHAK he has no specific visa as such and subsequently has no rights to any benefits including work rights.

In February 2003 Amnesty International sent a letter to the Minister requesting he exercise his discretion under either s417 or s48B of the Act, on the basis that subsequent information received by DIMIA and the RRT highlighted that Syria did not provide an effective protection option. In March 2003, AMHAK was then informed that the Minister would be appealing the Federal Court decision to release him from detention.

The stance taken by DIMIA and the RRT with regards to AMHAK’s case again rests on the principle of ‘effective protection’, as detailed in s36(3) of the Act. Both DIMIA and the RRT held that AMHAK would be able to return to Syria, without a “real chance of refoulement to Iraq.”  Contrary to this opinion, however, the reality and subsequent reports, have proved to be very different, as shown through Syria’s refusal(s) to grant him a visa.

Thus, DIMIA’s and the RRT’s claim that s36(3) of the Act applies to AMHAK could be seen as having been rendered null and void. AMHAK’s s417 appeal to the Minister on humanitarian grounds should have succeeded, in light of DIMIA's and the RRT's recognition that AMHAK has a well-founded fear of persecution. This case highlights a failing on DIMIA's and the Minister’s part to maintain and utilise up-to-date country reports, specifically with regards to the capacity for Syria to provide ‘effective protection’ for those who are not legally entitled to reside there.

The Ministerial guidelines highlight ‘unique or exceptional circumstances’ as the basis for granting humanitarian visas. AMHAK’s situation is indeed one of ‘unique or exceptional circumstances’, with a well-founded fear of persecution in Iraq, but being unable to gain effective protection in his former country of residence, rendering him essentially stateless. Amnesty International believes AMHAK’s original application under s417 of the Act should have been successful. 

4.) Statelessness people, for example the Bidoons

HJHT is a stateless Bidoon, who was born in Kuwait, and is currently being detained at Villawood Immigration Detention Centre. He has now been in detention for nearly four years. HJHT claims that he has faced and will face persecution in Kuwait as a Bidoon and because he will be branded as a “traitor” because his brother had earlier applied for a protection visa in Australia. HJHT is visually impaired as a result of a congenital eye condition, which cannot be corrected by medical treatment.

HJHT arrived in Australia in September 1999, and was subsequently placed in immigration detention at Villawood. His application for a protection visa was denied by DIMIA in November 1999, and this decision was upheld by the RRT in December 1999. HJHT then appealed to the Federal Court, but this too was dismissed in May 2000. In November 2002, a letter was sent on HJHT’s behalf to the Minister requesting him to exercise his discretion under s417 of the Act. This request was denied later the same month.

After nearly three years in detention, HJHT began to make requests to be removed back to Kuwait. However, the Kuwaiti government refused to accept him. HJHT is currently in a state of limbo in Villawood Immigration Detention Centre. Following the ruling in Al Masri (recently upheld in the High Court), however, he could possibly be released from detention as, like a number of other Bidoons who have successfully challenged their indefinite detention in the courts, there is no foreseeable prospect of forcibly (or voluntarily) removing him to another country.

In discussions between Amnesty International and HJHT however, he has stated he does not wished to be released in this way as he is visually impaired due to his congenital eye condition. He fears being released into the community without any access to health care or any other form of assistance. This is despite Amnesty International receiving a report stating:

As a result of being in detention for such a long period of time [HJHT] has suffered physical, emotionally and psychologically. He has been hospitalized several times, has gone on a hunger strike and has attempted to commit suicide.

This case clearly demonstrates the need for Australia to more systematically incorporate the Stateless Convention into Australia's migration legislation, to ensure individuals such as this do not face indefinite and possibly arbitrary detention.

Humanitarian determination in other countries

Alternatives this Committee may wish to consider are visa categories providing 'complementary protection'
. It is important to note that a number of other countries, for instance Denmark and Sweden, have introduced comprehensive legislation which recognises fully the protection needs of certain groups of people who fall outside of the 1951 Refugee Convention but nevertheless have compelling humanitarian reasons to stay.
 

The present system in Australia forces people with no claim to protection under the 1951 Refugee Convention to go through a lengthy and expensive process in order to have their actual claims for protection assessed at the non-compellable and non-reviewable Ministerial level. Clearly a system that could identify these cases earlier and also ensure that those with other Convention claims, for instance statelessness, do not remain detained indefinitely should be examined to ensure Australia does not breach its international obligations.

Conclusion

Amnesty International strongly supports the explicit incorporation of the non-refoulement obligations of CAT and ICCPR, and the important implications of other international instruments such as CROC and the Statelessness Convention, into domestic law. The consequence of non-incorporation into domestic law is that, under the current refugee determination system, there is no legal obligation under Australia’s domestic law through which any individual can ensure that he or she is not forcibly removed from this country to another in which he or she faces a significant threat to personal security, human rights or human dignity. 

Amnesty International believes that the principles outlined in CAT, CROC, ICCPR and Statelessness Convention are matters that DIMIA and the RRT should be obliged to take into account when deciding whether Australia’s protection obligations are invoked to grant a protection visa. Amnesty International is also concerned that without the incorporation of these other Conventions into Australia's legislation a number of individuals, in particular those who are stateless, face extended, unnecessary and possibly arbitrary periods in detention. Whilst Amnesty International believes that Ministerial discretionary powers on humanitarian grounds should be retained, in order to avoid the serious human rights concerns as evidenced in the case studies above, it is important that it is not as the final or even the sole avenue of review of Australia's international humanitarian obligations, in its current non-compellable, non-reviewable form.

� Comprising of the Convention Against Torture, Inhuman or Degrading Treatment or Punishment (CAT); the Convention on the Rights of the Child (CROC); International Covenant on Civil and Political Rights (ICCPR) and the Convention on the Reduction of Statelessness (Statelessness Convention’. 


� Senate Legal and Constitutional References Committee, A Sanctuary under Review: An Examination of Australia’s Refugee and Humanitarian Determination Process. June 2000


� see: � HYPERLINK "http://web.amnesty.org/aidoc/aidoc_pdf.nsf/index/ACT340031997ENGLISH/$File/ACT3400397.pdf" ��http://web.Amnesty International.org/aidoc/aidoc_pdf.nsf/index/ACT340031997ENGLISH/$File/ACT3400397.pdf�


� s417 (1) states “If the Minister thinks that it is in the public interest to do so, the Minister may substitute for a decision of the Tribunal under section 415, another decision, being a decision that is more favourable to the applicant, whether or not the Tribunal has the power to make that other decision.”


� ‘Refugee Convention’


� MSI 225: Ministerial Guidelines for the Identification of Unique or Exceptional Cases where it may be in the Public Interest to Substitute a More Favourable Decision Under s 345, 351, 391, 417, 454 of the Migration Act 1958, issued 31 March 1999. (Hereafter ‘the Guidelines’)


� See Appendix 1


� Submission No. 69, DIMIA 831 to Senate Legal and Constitutional References Committee, Senate Inquiry into Australia’s Refugee and Humanitarian Program, (1999)


� Dialogues between Amnesty International and DIMIA as part of NSW Asylum Seekers and Refugee Forum, Asylum Seeker Interagency meetings and Government Organisations Forums.


� In particular, Amnesty International believes this Committee should endeavor to establish, for instance in the past 12 months, how many cases were "recommended" by the Ministerial intervention unit to the Minister for primarily Convention based reasons and on how many occasions the Minister accepted these recommendations.


� Comprising of CAT, CROC, ICCPR and the Statelessness Convention


� Senate Legal and Constitutional Legislation Committee - Consideration of Additional Estimates - DIMIA. 11 February 2003, p166


� this case has previously been referred to on page 6 above.


� For a useful summary of issues surrouding 'complementary protection' see the Refugee Council of Australia's website: www.refugeecouncil.org.au/html/position_papers/complementaryprot02.html


� Amnesty International can provide further information outlining the use of 'complementary protection' in other countries if this Committee wishes.
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