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SUBMISSION TO THE SELECT COMMITTEE ON MINISTERIAL DISCRETION IN MIGRATION MATTERS

The Immigration Advice & Rights Centre (IARC) is a specialist community legal centre which has been providing free immigration assistance since 1985.  IARC also plays an active role in training, community education, policy development and publications.

We provide immigration advice by telephone and in person. Approximately 5000 people each year seek our advice and up to 1000 people each year attend our education seminars.  We produce the Immigration Kit, a comprehensive plain-English guide to Australia’s immigration laws, now in its 6th edition.  

IARC provides free legal representation for individuals in immigration matters. As IARC has limited funding and resources we are not able to assist everyone who requests assistance. Clients for whom we provide ongoing assistance are financially disadvantaged and often suffer other disadvantages due to poor English skills, cultural factors or disabilities. We are a contractor under the Department of Immigration’s Immigration Advice and Application Scheme (IAAAS) for non-protection visa advice & application assistance

IARC’s main focus of work is in the immigration rather than the refugee area of migration law.   We do not act for clients lodging applications for protection visas.  

In our immigration advice work IARC receives a large number of requests for advice about the exercise of the Minister’s discretionary powers. We also represent a small number of applicants in their request to the Minister to exercise his discretion. As our service does not represent protection visa applicants, most of our representation is in relation to requests under s351, not s417.

We make the following comments in relation to the Terms of Reference of the Committee:

(a) The use made by the Minister of the discretionary powers under s 351 and s 417

In our experience, the present Minister for Immigration has shown a willingness to exercise his discretionary powers to substitute a more favourable decision under s351 in cases which meet his guidelines, particularly where the interests of an Australian child is affected. We do not have sufficient experience in relation to s 417 to comment on the use of the Minister’s powers under this section.  

In a high proportion of the cases in which we have represented clients in requests to the Minister to exercise powers under s351 (and, on occasions, s417), the Minister has substituted a more favourable decision and a permanent visa has been granted. We rely on the Minister’s guidelines as a means of selecting clients whom we will represent in a request to the Minister.  As our resources are limited, we represent only clients who are unable to afford the cost of private migration assistance and who have a case which we believe meets the Ministerial guidelines (MSI 225).

We do not have a direct personal relationship with the Minister and our liaison in relation to these requests is carried out through the Minister’s staff and the staff of the Ministerial intervention Unit. 

(b) The appropriateness of these powers

In the present migration framework the Minister’s discretionary powers provide an  important safety net for those who are unable to make a valid visa application in Australia  fall outside specific visa criteria  but have a compelling case for remaining in Australia. 

The types of applications we make fall within two major categories: 

1.
S48-barred applicants with Australian family members

In these cases, the applicant would meet the criteria for a visa such as a spouse visa but has made a previous visa application  which was unsuccessful and is therefore barred under s 48 of the Migration Act, 1958 from lodging a valid application in Australia.  

In such cases, even where the applicant would meet visa criteria if a visa was lodged offshore, the requirement to lodge an application offshore can cause harm and hardship to  the Australian citizen or permanent resident members of the family unit (in particular, children) because of the enforced period of separation during processing of an offshore application.    Offshore processing times
 can be lengthy, for example, there is now an average 322 weeks wait for a Parent visa,  105 weeks for a Carer visa, 20 weeks for a Spouse Provisional visa  (subclass 309) (this can take much longer at some posts: if lodged in Nairobi: 86 weeks, Athens: 48 weeks, Auckland: 33 weeks). 

Some examples from our client files of this type of case in which the Minister has exercised his powers under s351 or s417 include:

Mr E

Mr E entered Australia as a visitor and applied for a protection visa. This application was rejected and the decision affirmed in the Refugee Review Tribunal.  Mr E was married to an Australian citizen and they had two Australian citizen children and were expecting their third child. Following a request to the Minister a Subclass 820 visa was granted.

Ms H

Ms H entered Australia in 1996, holding a 3 month visitor visa.  She married an Australian permanent resident and subsequently gave birth to an Australian citizen daughter in 1998. Ms H’s daughter was born with congenital malformations including abnormalities of the kidney and reproductive system which may require reconstructive surgery in the future. The specialist care required is not available in her country of origin. The relationship between Ms H and her husband broke down when he became physically violent towards her.   She obtained an apprehended violence order and moved to a women’s refuge. There was no ongoing contact with him or financial support from him. Ms H  made an application to stay in Australia as a special need relative for her daughter.  This application was refused and affirmed in the MRT.  Following a request to the Minister under s351 Ms H was granted a subclass 836 (Carer) visa.

2. Applicants who do not fit the criteria for any permanent visa but have compelling reasons for staying in Australia.
Some examples from our client files of this type of case in which the Minister has exercised his powers under s351 or s417 include:

Mrs D

In 1996, Mr and Mrs D entered Australia for medical treatment of Mrs D’s renal failure.  This treatment was not available in her country of origin. She intended to return to her country once the treatment was received in Australia but her medical condition deteriorated after she arrived in Australia and the proposed continued treatment option in her country of origin was no longer an option.  Medical opinion indicated that if she returned to her country she would die within a few weeks.  Mr D and the family’s two children, aged 6 and 8 years, had a high level of integration into the Australian community.  

The N family 

The parents and two children arrived in Australia in 1988, and overstayed their visas.  Four more children were born in Australia. The father was charged with sexually abusing one of the children and disappeared while on bail.  The mother and the six children were left destitute with no income. They were found living in a park by members of a church group.  Two of the children were Australian citizens, as they had been born in Australia and spent the first ten years here. The members of the family who were not Australian citizens were granted Close Ties visas following a request to the Minister.

(c) Operation of the discretionary powers by Ministers

We are concerned about the following issues in the operation of the Minister’s public interest powers:

1.
Lack of transparency when the Minister decides not to exercise his powers

The Minister’s guidelines (MSI-225) provide information about the type of circumstances in which the Minister will exercise his public interest powers.   This information assists applicants to prepare their request to the Minister.  However, we have represented clients whose cases appear to meet the Minister’s guidelines but where the Minister decided not to exercise his public interest powers. When the Minister decides against exercising his powers, no reasons are provided for the decision.  This can be very distressing for applicants for whom the request to the Minister is the last chance to stay in Australia. The lack of transparency about why the decision has been made can lead clients to have doubts about the integrity of the Ministerial intervention process. 

An example of such a case:

Mr A, first came to Australia as a visitor in 1989 and recommenced a relationship with an Australian citizen. The couple married in 1990 and had a son but the relationship later broke down. At the time of Mr A’s request to the Minister his Australian citizen son was 10 years old.  They have had a continuing relationship throughout the child’s life.  There was an ongoing dispute with his ex-wife in the Family Court regarding contact with the child. Mr A had been diagnosed in the past as suffering from psychiatric illness, however recent psychiatric reports indicated that he was no longer mentally ill.  He is a registered nurse but was not working a he did not have permission to work.

The Minister did not exercise his public interest powers in Mr A’s case.
In our view additional information should be provided to applicants when the Minister decides not to exercise his powers.  At present, no reasons are provided for the decision. It is not clear to the applicant whether all information was placed before the Minister or whether the Minister considered the case did not meet Ministerial guidelines or whether the case involved other considerations such as character concerns which were countervailing issues.  

In the usual course of consideration of these applications, staff of the Ministerial Intervention Unit prepare a summary of the case for presentation by the Minister. This summary is placed on the file and is available to the client if a Freedom of Information request is made; however, most applicants do not have the opportunity to make such a request as they are required to leave Australia.  This information should be provided to applicants when the Minister does not exercise his public interest power in the applicant’s favour. 

2.
Work Rights

The applicant cannot apply for work rights during the time taken in processing the request un to the point where the Minister advises the applicant that he is considering the matter personally.  In our experience, the processing times vary considerably– for example, recent requests to the Minister under s351 have taken anything from 3 to 12 months from the time the request was made until the applicant is advised that the Minister is considering the case personally. During this time the applicant and their family can face severe financial hardship.  This can place a burden on community services and charities. We recommend that applicants making a request to the Minister be able to obtain permission to work when they can show they are experiencing financial hardship.

3. The requirement that the applicant has had a Tribunal decision prior to the request to the Minister.

In many instances an applicant can be barred by s48 Migration Act 1958 from making an application for an appropriate visa because they have made a previous application which has been refused. However, they are unable to access the Minister’s public interest powers because they did not seek review of the decision to refuse the previous application and the time limit for making a application for review of the decision has passed.  

In such instances, the applicant can only access the Minister’s powers if they lodge a valid application for a visa for which they cannot meet the criteria, then wait for the application to be refused by the delegate and the decision affirmed in the relevant Tribunal.   In the cases of Mrs D and the N Family referred to above, the applicants had to go through this process before they were able to request that the Minister exercise his discretion.  This can be a lengthy process and is a waste of Departmental and Tribunal resources.  This issue needs to be addressed in evaluating any changes in the operation of the Minister’s powers.

(d)  The appropriateness of the powers continuing to exist in their current form.

In our experience the present Minister for Immigration exercises his power under s351 fairly and, in general, with appropriate consideration of all the factors applicable to the case.  However, we have some concerns about the appropriateness of this power being vested in any single individual. 

Any Minister for Immigration must maintain communication with representatives of ethnic and community groups.  However, where the Minister is also the same person with the power to exercise discretion to enable a person to be granted a visa to stay in Australia, there will be a perception that close contact with the Minister will influence him to exercise his discretionary power. We are concerned that such a perception could discredit the process of Ministerial intervention and ultimately make the Minister less inclined to use the power. As we have previously outlined above, it is important that such a discretionary power continue to be available to act as a safety net in the migration system. 

We suggest a new approach could be considered.  This would have two aspects:

1) A new permanent visa class for a Humanitarian visa could be made available.  This visa could have two subclasses: 

a) Humanitarian entrants who don’t meet the definition of a refugee under the convention and therefore do not meet the requirement for the grant of a Protection visa, but meet the following criteria:

i) Suffer from substantial discrimination in their home country 

ii) compelling reasons to grant the visa

(this visa would be similar to subclass 202 Global Humanitarian visa which is available to offshore applicants)

b) Applicants who are s48 barred from making an application in Australia but who meet the following criteria:

i) The applicant has at least one close relative who is an Australian citizen or permanent resident 

ii) The Australian citizen or permanent resident would suffer irreparable harm and continuing hardship if the visa was not granted to the applicant

These visas would be need to be prescribed as exception to s48 and would be available to s48 –barred applicants, whether or not they had sought review of the previous decision to refuse a visa. 

2) For those cases which fall outside the Humanitarian visa, the public interest power under s 351 and s417 could be continue to be available, but be exercised by a panel of people appointed by the Minister, instead of by the Minister individually.

We are willing to provide further information the Committee in person, if required.

IMMIGRATION ADVICE & RIGHTS CENTRE

Ms Judith Burgess

Solicitor/Registered Migration Agent 9576645

14 August 2003

� Figures are for the time it took to process the majority (75%) of cases, according to An Abridged Guide to Visa Grant Times, published by Department of Immigration and Indigenous and Multicultural Affairs, June 2003 edition.
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