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Submission to the Australian Senate, Select Committee on Ministerial Discretion in Migration Matters

Introduction

The South Brisbane Immigration and Community Legal Service Inc. (SBICLS) was founded in 1980 as an independent non-profit community legal centre specialising in refugee, immigration and citizenship law, policy and procedures.

SBICLS provides migration advice to people on all aspects of migration law, policy and procedures. Ongoing assistance and representation is provided primarily in respect of applications lodged under the refugee/humanitarian and the family reunion programs. 

We also assist those persons who are applying to the Minster seeking the exercise of his ministerial discretion under the Migration Act 1958.  In these instances, we assist those persons who have been unsuccessful either at the RRT or the MRT, but the circumstances are such that it can be argued that the facts are “unique or exceptional”, where it may be in the public interest for the Minister to substitute a more favourable decision under the Migration Act 1958.  

In the last two years SBICLS has assisted with more than thirty (30) applications asking the Minister to exercise his ministerial discretion under the Migration Act 1958. During the course of our work, we also receive feedback from unrepresented people in respect of the outcomes of the Ministerial applications and their experience of the process.

As a specialists in the field of migration law, SBICLS considers that it is well placed to provide comment on the Senate’s inquiry into Ministerial discretion in migration matters and we welcome this opportunity to have our views taken into account by the Committee. SBICLS’ is strongly of the view that the Ministerial discretion provisions provide a crucial safeguard in the migration system to ensure that it is able to appropriately respond to hard cases that do not neatly fit within a visa subclass but nevertheless the facts of which justify the grant of permanent residence visa.

General Overview

As an overview, SBICLS submits the following points relating to ministerial discretion in migration matters:

1. That the power of the minister to exercise his or her ministerial discretion under the Migration Act 1958 not be removed.  The framework as to how this might occur will be followed up shortly.

2. That all representations to the minister to exercise his or her discretion be made in writing.

3. That a framework be put in place to avoid any misconceptions that there might be a conflict of interests in the Minister exercising his or her discretion to substitute a more favourable decision in favour of the applicant. Such a framework might involve the establishment of a recommendatory advisory committee made up of representatives from the community.

4.  While it is the case that persons who provide migration advice at SBICLS are registered migration agents and thus lawfully able to provide immigration assistance and advice, SBICLS does not agree with the suggestion that only migration agents should make representations to the Minister on the applicant’s behalf.  It must be understood that at this stage of the migration or refugee application process there is no strict legal criteria that needs to be met.  The application would have been determined through the normal legal and judicial processes.  

There are, however, ‘unique or exceptional circumstances’ in which the Migration Act 1958 cannot and does not account for.  It is this situation that an application (supported by substantial evidence) needs to be made from supporting members of the Australian community to show the Minister that ‘the public interest may be served through the Australian Government responding with care and compassion to the plight of certain individuals’ which ‘involve unique or exceptional circumstances’ (See Ministerial Guidelines for the Identification of Unique or Exceptional Cases where it may be in the Public Interest to Substitute a More Favourable Decision under s 345,351,417, 454 of the Migration Act 1958). 

Submissions

SBICLS submits that throughout the last few years it has seen stringent changes made to the Migration Act, particularly to those persons seeking protection visas in Australia. The ministerial discretion for which the Minister is empowered to exercise is, in many cases, the last forum of ‘appeal’ to ensure that justice might be done and be seen to be done.  This is particularly so for persons who have strong humanitarian claims but do not fall within the strict legal definition of a ‘refugee’ under the United Nations Convention relating to the Status of Refugees of 1951, as amended by the 1967 Protocol.  While it can be argued that lack of transparency can arise in relation to a single person making a decision on the sole basis of ‘an exercise of discretion’, SBICLS agrees that the Ministerial Guidelines, put in place by the Minister, have provided a sense of certainty as to what is required for there to be a matter where it is in the public interest for the discretion to be exercised.  The concern that SBICLS has at times is the question of consistency and how the Department case officers, who are given the task in ‘determining whether the applications fall within the guidelines’, interpret these guidelines.  Moreover, what are the accountability mechanisms in place to ensure that such officers are following the guidelines?

SBICLS agrees that there should be a ‘level playing field’ for all applicants when they have applied to the Minister to exercise his or her ministerial discretion.  There should be transparency at all times and all applications should be in writing.  SBICLS does not object to persons of the community seeking the support of Members of Parliament for a ‘unique or exceptional case’.  There are times when the law cannot protect or account for humanitarian concerns.  It is the fundamental right of any human being to be able to seek justice from its lawmakers and this might very well require the lobbying of several parliamentarians to act upon an injustice and support any worthy humanitarian application, which the Minister for Immigration is empowered to decide upon.

SBICLS also agrees that all members of the Australian community should be allowed to support any application made to the Minister.  All support should be in writing and accompanying a formal application to the Minister to exercise his ministerial discretion.  There should be the public perception at all times that such support is following a ‘due process’ in which the Minister is making a decision based on the guidelines for which are set in place.  All persons should be able to see that there has certainly been a due process that has been applied, while not taking away from the discretion given to the Minister or persons to whom it is empowered.

SBICLS is satisfied with the “criteria” that has been set in the Ministerial Guidelines titled “Unique and Exceptional Circumstances”.  SBICLS has found that applications directly concerning Australian citizen or permanent resident children or spouses are catered for and acted upon in the exercise of the ministerial discretion.

SBICLS is concerned however with the inconsistency and lack of accountability relating to applications made on a humanitarian basis only.  It is difficult to determine how the exercise of this discretion will take place.  It is true that if an applicant is provided with a favourable comment by the tribunal member at the RRT relating to humanitarian concerns, that this comment will be taken into account by the Minister at the stage of exercising his or her ministerial discretion.  However, these comments are made at the sole discretion of the tribunal members and not all credible humanitarian claims are decided with favourable comments by certain tribunal members.  Hence, what is certainly a credible humanitarian case is left solely at the discretion of the Minister and the guidelines permit for a “too broad” assessment by the Department case officers as to whether this matter should be referred onto the Minister or not.

SBICLS recommends that serious consideration be given to the inclusion of a new class of visa called a ‘humanitarian’ visa. Of particular concern to SBICLS is the need to establish clear criteria so that humanitarian claims can be properly considered and a decision on humanitarian status is actually taken. In our opinion, such a process is a necessary safeguard to minimise the risk of people being returned to their country of origin, where is a reasonable likelihood that they would face persecution. SBICLS is very much concerned that as the Ministerial discretion is both non-compellable and non-reviewable, there is no requirement to examine all cases or even give reasons for refusal. This means that currently there is no mechanism in place to ensure that humanitarian concerns are thoroughly assessed nor is there any way of insuring that any principle of consistency across interventions is applied. Given the high stakes at play, such a situation, in our view, is unconscionable.
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