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12 August 2003
Secretary: Alistair Sands





The Senate
Parliament House
Canberra ACT 2600
AUSTRALIA 

Dear Secretary,

Senate Select Committee on Ministerial Discretion in Migration Matters

Whilst I am Chairman of the Law Institute of Victoria’s Immigration Law Committee, I am making this submission as a private individual and my views are not to be taken as the views of the Law Institute of Victoria nor of my Committee.

I personally, have some knowledge of the background to the creation of the Ministerial discretions in the Migration Act 1958, as I was attached to the expert legal panel of Mick Young's 1987 CAAIP Inquiry, chaired by Stephen Fitzgerald.  Part of our brief was to draft a Model Migration Bill in preparation for codification of Ministerial discretions so as to make Australian immigration laws more transparent and fair.

I don't think you will find any clause in our CAAIP Model Migration Bill giving the Minister the power to overrule the Regulations and Senator Robert Ray (who took it to Cabinet) was quite keen at that time to leave himself out of the loop.  However, if you read the Parliamentary debates about the 1989 codification of migration laws, I think you will also find that Parliament insisted that he have this power and the "check" on the power (to avoid abuse) was that the Minister would have to make his intervention transparent by publishing his reasons in Parliament.  

Robert Ray seriously believed that he would only need to intervene once or twice a year but he was let down by his party and the Model Migration Bill was dumped and his Department was given the job of reforming itself. The Department then proceeded (in my opinion) to "botch" the codification reforms, when they refused to build appropriate discretions into the regulations themselves (along the lines set out in the Model Bill).  Accordingly, there was enormous pressure on the Minister to intervene when the Department’s regulations produced many absurd outcomes and failed to allow discretion in cases where it was needed.

When Parliament insisted that the Minister keep a special power to overrule the Regulations, a vital part of the checks and balances appropriate to such a power, went missing.  Because of the need to keep the names of refugees out of the public eye, it was decided that ALL instances of Ministerial exercise of power would not reveal anyone's identity (eg see the wording of section 351).  Given that IRT/MRT hearings were/are public and decisions are still to this day, published to the world and can be found on the Internet, there was absolutely no justification for secrecy about these instances of intervention.   

During my five years as Senior Member of the Immigration Review Tribunal, I experienced situations where it appeared to me that there was no logical reason for a particular Minister's intervention and I was suspicious that it was done for party political purposes.  Even stronger suspicions have arisen in my mind, during the last ten years that I have been in private practice, but my solicitor/client obligations do not allow me to be more specific.  

One thing that stays in my memory, is speaking to an officer of the department in the mid nineties who was tearing his hair trying to "make up" appropriate reasons for an intervention by his Minister to tell to Parliament because the Minister had not seen fit to tell him what those reasons were.  Knowing Mr Ruddock, I suspect that the procedure is a little better documented these days but it is probably still very much an issue for his public servants.  The Committee would find it interesting if it could just manage to "marry" the reasons for intervention to a particular DIMIA file, out of all the reports to Parliament since 1989, because their authors could probably get good jobs as Hollywood screen writers.   

My personal belief is that the "rot" set in with this power quite early, when the decision was made in 1989 to keep ALL the names secret from Parliament and whilst there is considerable justification to do this in refugee cases there is absolutely none for non-refugee cases.  I do not know the exact breakdown of refugee to non-refugee cases but I believe the latter are in the majority (ie interventions under section 351 as opposed to 417).

Parliament could, in my view, go a long way towards fixing this problem, by amending section 351 and making all non-refugee interventions transparent to the public.  The Minister would have to truly justify himself if he intervened for one person's grandmother but not another and people would be able to compare and judge those interventions because they would be out in the public arena, which is what I think Parliament really intended in 1989.
In addition, I also think it is time we had a good look at the appalling regulatory regime in the Migration portfolio, where even experts such as myself find the complexities mind numbing.  The recent changes in the overseas student regime is a case in point.  The Immigration Department has completely failed to carry out reforms of the law in a manner which allows for decision makers at primary and review level to exercise discretion in hard cases.  We pay our immigration officers and Tribunal Members significant salaries and we should be expecting more of them than being mere ciphers.   The Minister should not, in my view, have to be placed in a position where he is micro- managing Australia’s Immigration “discretions” (apologies to Ruddock).  
There are plenty of decent people in the Department and on the Tribunals who can and should have these discretionary powers.  The way to give them that discretion, (in my view) would be to have another look at the Model Migration Bill with its novel method of building discretions into each regulation along the lines formulated by the former President of the AAT Justice Brennan in Drakes case (1979) 46 FLR 409) when looking at the way in which discretionary power might be exercised.  
I hope this background material and my views about future law reform in this area, might assist the Senate Committee in deciding how to deal with this subject.  

My best wishes to the Committee

Yours faithfully 

Michael Clothier

Solicitor

16 Duffy Street

North Essendon 3041

Tel: 03 93796153
Email: clothier@werple.net.au


