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Introduction

UnitingJustice Australia is an assembly agency of the Uniting Church in Australia. The Asylum Seeker Project is a project of Hotham Mission, in the Uniting Church Synod of Victoria and Tasmania. Hotham Mission is unique in Australia in its comprehensive work in housing and supporting asylum seekers in the community. The Asylum Seeker Project was awarded the 2002 Human Rights Award for the Community by the Human Rights and Equal Opportunity Commission.

This submission has been prepared with assistance from the Social Justice Consultant, Synod of Western Australia.

We offer comment to the Select Committee on Ministerial Discretion in Migration Matters in relation to Section 417 of the Migration Act 1958.
The Uniting Church

The Uniting Church believes that God calls us to live and work for justice and peace to build a reconciled world as a sign of the hope we have in the final reconciliation of all creation with God. The foundation statement of the Uniting Church, the Basis of Union, states that the Church’s faith is built upon Jesus Christ, who ‘announced the sovereign grace of God whereby the poor in spirit could receive God’s love’ and heralded ‘the beginning of a new order of righteousness and love’.
 

The Uniting Church works for a nation which: 

· seeks the truth about its present and its past, knowing that this is essential for our health as a nation; 

· refuses to give power to those who call us away from the generosity, hospitality, fair-play and sense of community which we have honoured over the years; 

· affirms Australia as a multicultural society in which all its people, whatever their ethnic origin, are cherished and respected; 

· listens and responds to the needs of the most vulnerable and disadvantaged people in remote, rural and urban areas, both here and overseas; and 

· stands firmly for human rights, even at a cost to itself, as a responsible member of the international community.

In the Christian tradition of providing hospitality to strangers and expressing in word and deed God’s compassion and love for all who are uprooted and dispossessed, the Uniting Church in Australia has been providing services to asylum seekers and refugees in the community and in detention for many years. Through our ministers, lay and ordained, who provide ministry to the asylum seekers in detention centres and through our work with asylum seekers and refugees in the community, we have first-hand knowledge of the consequences of Government policies. 

The Uniting Church Policy Paper on asylum seekers, refugees, and humanitarian entrants (July 2002) outlines key principles that we believe should underpin Australia’s policies, legislation, and practices toward those who seek, or are granted, our protection. The Uniting Church advocates a truly international approach that recognises Australia’s responsibilities as a wealthy global citizen, upholds the human rights and safety of all people, is culturally sensitive, and is based on just and humane treatment, including non-discriminatory practices and accountable transparent processes.
Overview of Section 417 Power

Under Section 417 of the Migration Act, the Minister for Immigration has the power to substitute a more favourable decision than that of the Refugee Review Tribunal (RRT) and grant a (any) visa to the applicant, if the Minister considers that it is in the public interest. 

The Section 417 power is: 

· Discretionary: it is a personal decision of the Minister. 

· Non-compellable: the Minister does not have a duty to consider whether to exercise the power, even when the applicant makes a direct request. 

· Non-apellable: the decision can't be reviewed by a court or by another decision maker. 

Other than the requirement that the Minister consider it to be in the public interest, the Migration Act does not provide direction on appropriate exercise of the power. 

The Ministerial Guidelines for the identification of unique or exceptional cases where it may be in the public interest to substitute a more favourable decision under s345, 351, 391, 417, 454 of the Migration Act 1958 (MSI 225: Ruddock, 1999) (the guidelines) outline the circumstances in which the Minister may consider exercising public interest powers. Those specifically relating to intervention on humanitarian grounds include: 

Humanitarian: international obligations

· Circumstances which may bring Australia's obligations under the International Convention Against Torture (CAT); the Convention on the Rights of the Child (CROC); and the International Covenant on Civil and Political Rights (ICCPR) into consideration.

Humanitarian

· Circumstances or personal characteristics that provide a sound basis for a significant threat to a person’s personal security, human rights, or human dignity on return to their country of origin.
 

· The age of the person
, and the health and psychological state of the person.

Connections to Australia

· The length of time the person has been present in Australia and their level of integration into the Australian community
 and strong compassionate circumstances where failure to recognise them would result in irreparable harm and continuing hardship to an Australian family unit or an Australian citizen
.

Background Issues

Distortion of Ministerial Discretion

Ministerial discretion is an appropriate power where its purpose is to intervene in the public interest in exceptional cases. However, perceptions of injustice in the onshore protection program for refugees, and in the processes of DIMIA and the RRT, have distorted ministerial discretion. We believe that failings in Australia’s onshore protection program have effected the perceptions of, number of requests for, and use of the Section 417 discretionary power.

The minimalist interpretation of the definition of a refugee under the Refugee Convention and Protocol combined with the failure of the RRT to act as an independent and reliable body that both does, and is perceived to, conduct fair and proper merits review of departmental decisions has resulted in widespread community dissatisfaction with the system for assessing refugee claims. The system is not widely perceived to be just. This perceived lack of justice is exacerbated by the emphasis, in the broader program, on deterring people from accessing the onshore protection system. In this policy environment, reform of application processing and review rarely considers human rights and our obligations to asylum seekers, but rather focuses on the resources that asylum seekers use in having their protection claim assessed.  

These failings, combined with efforts to limit judicial scrutiny, have resulted in a widespread view that an appeal to the RRT does little to guarantee the applicant a fair, thorough, and independent examination of the claim. This has resulted in ministerial discretion being over-emphasised by asylum seekers and their supporters in the determination process. Though substitution of a more favourable decision by the Minister does not imply a wrong decision by the RRT, nor that the person granted a visa is considered to be a convention refugee, many protection claimants and their supporters equate ministerial intervention under section 417 with a grant of refugee status to the person, and with an implied failing of the RRT to make the right decision. Increasingly, public perception is that the power is used to grant visas to refugees where Australia's onshore protection program has failed them.

Though a reformed intervention power is recommended in this submission, it should be noted that redress of the distorted importance of the discretionary power will not occur until there is increased confidence in DIMIA and the RRT's decision making process and until the onshore program is, and is perceived to be, just. 

Reform vs Requests

The extent of the existing discretionary powers over vulnerable individuals restricts discussions about the powers - refugee advocates need to call for the Minister's personal intervention in individual cases so are conscious that public criticism they make could have adverse impacts on individuals they are seeking to assist.

Given the failings of our onshore protection program, excessive use of ministerial discretion is needed for Australia to respond humanely and justly to asylum seekers. This leads refugee advocates to seek expansion of the use of ministerial discretionary power - in relation to the 417 power and other powers. These appeals to the Minister should not, however, be taken as a sign of support for ministerial discretion to take on such an overwhelming role in humanitarian decision-making. These requests are made because the injustices of Australia's asylum seeker policies leave refugee advocates with little choice other than to appeal to the Minister to exercise personal power.

The Need for Complementary Protection

Non-refugee protection or humanitarian claims, with obligations arising from Australia's commitments under international treaties, are not tested in the determination and review of onshore protection visas. Under the current application process, those who seek Australia’s protection for humanitarian / non-refugee convention reasons must lodge a claim for a protection visa against the criteria of the convention refugee definition. Noting that in recent years Government has sought reform to reduce the number of inappropriate refugee applications, this creates unnecessary duplication of work for DIMIA and an additional workload for the RRT. The RRT’s time is being wasted in a process that forces non-refugee protection claimants to seek merits review, based on refugee convention-related criteria, of a non-convention claim. 

A non-compellable power that lacks predictability, accountability, and transparency is not appropriate for assessment of routine (predictable) claims such as those arising from obligations under international treaties. These cases are not obscure or exceptional - they are a known and predictable outcome of Australia's ratification of international human rights treaties. The ministerial discretionary power is not sufficient to ensure Australia meets its international obligations. Asylum seekers with non-refugee convention protection needs require a consistently applied test of their case against a set of clearly defined obligations arising from international treaties.

A system of complementary protection is the best alternative. In brief, this would include assessment of cases against non-refugee protection, non-refoulement, and other humanitarian obligations arising from international treaties at the primary stage of an onshore protection visa claim and the introduction of a humanitarian visa with criteria for grant based on these obligations or amendment of existing onshore protection visas to include criteria for grant based on a 'de-facto' refugee status.

Expanding the criteria by which DIMIA and RRT can judge protection needs would allow a thorough, transparent and more manageable system than the existing 417 category, which is not an ideal process, nor the best use of the Minister’s time. Incorporation of these claims into the existing DIMIA and RRT determination process would be equally as cost-effective and time-effective, as assessment of humanitarian claims through section 417 already forces people with non-refugee convention claims to go through the lengthy process of DIMIA determination and RRT review.
Any concern that implementing a complementary system would 'open the floodgates' is unfounded. Leaving aside that Australia’s primary concern should be the human rights of asylum seekers and our obligations to them, the main factors that trigger large flows of asylum seekers are pressures in countries of origin (war, oppression etc), not pull factors in country of destination. Most people fleeing are oblivious to the asylum mechanisms in developed nations. They are just responding to immediate fears.

A system of complementary protection would help ensure that all protection needs are fully explored and that Australia does not breach its non-refoulement obligations, nor our other international obligations. A system of complementary protection is part of the Swedish Refugee Determination System (See Appendix 1). 

The 417 powers would operate more appropriately if a complementary protection system was introduced into the onshore protection program as this would help limit the use of the powers to obscure or exceptional cases for which they are appropriate.

Ministerial Discretion under Section 417

Appropriateness of the Power
Our concerns about the Section 417 power include:

Non-compellable nature of the power

The Minister is not compelled to consider a request for intervention or a case referred to him / her. Allowing the Minister to deny the basic right to put a case forward means that ministerial discretion can not be taken seriously as an adequate process for testing humanitarian claims. To grant a power with no binding duty to consider its exercise jettisons the concepts of public interest and humanitarian obligations. Where provision is made for ministerial discretionary power, the duty to consider requests and referrals should be part of its provision.

Lack of transparency in decision-making

There is no clarity about how and why certain decisions are made by the Minister. This is a result of the lack of transparency in decision-making, including the inadequate explanation given for favourable Ministerial decisions. 

It is unclear, for applicants and advocates, on what grounds the minister does decide to intervene in a particular case and how and why these decisions are made. Of the cases in which Hotham Mission was involved where the Minister did intervene the advising letter did not indicate on what grounds the decision had been made. The Minister is required to present Parliament with a statement that sets out the reasons for the Minister's decision
 however, the opposition has said that "…the document gives no details which would enable a proper analysis… a standard form of words is used in each one in relation to the reasons for decision".

Likewise, no explanation is given in cases where the Minister does not intervene. As the Minister’s decision is often the final decision on whether is person is to stay in Australia or not, failure to give some reason as to why a person does not invoke Australia’s protection or humanitarian obligation means that people do not feel they have had a fair hearing or that they are indeed not in need of protection and thus safe to return home. It should be a part of Australia’s duty of care to asylum seekers that we ensure they have an understanding of whether or not they invoke our protection obligations. It is important that asylum seekers have all the information as to why they have been refused. Allowing asylum seekers to feel that their entire case has been heard and that a definitive decision looking at all our obligations has been made will assist and facilitate a more humane process of return.
All persons requesting or referred for ministerial intervention on their visa application should receive notice, in writing, of the decision made by the Minister and the reason for the decision.

Applicants are not always advised that a decision has been made

Whilst the guidelines say that every person whose case is bought to the Minister’s attention will be advised of the decision, whether it is a decision to refuse to consider exercising the power or a decision following consideration of exercise of the power
, in Hotham Mission’s experience, this is not always the case. Applicants often do not receive confirmation of the Minister’s decision - which instead is sent to the migration agent or a person who has written in support of the applicant. This has meant that applicants are not always informed of decisions - which is crucial as those not granted a visa are given 28 days to depart the country.

No accountability in assessment of claims invoking our international obligations 

For those seeking ministerial intervention for humanitarian reasons, there is no formal decision made on a person’s humanitarian status
. The question of whether claims with humanitarian merit are adequately assessed is crucial. The current process does not give any assurance that this occurs, in part due to the non-compellable nature of the power, combined with a lack of binding criteria in relation to international obligations against which Ministerial decisions can be measured and held accountable. If ministerial intervention continues to be used to assess cases that may invoke our obligations under international treaties, there is a need for mechanisms to ensure a consistent application of the guidelines, and the guidelines themselves must be expanded to clearly and adequately detail Australia’s humanitarian, protection, and non-refoulement obligations under these treaties. Applicants also need to be enabled to explicitly outline their case for humanitarian protection against these guidelines as the claim made against criteria for refugee protection may not be adequate and can not be assumed to contain sufficient relevant information to assess a non-refugee convention claim.

Unnecessary delays for asylum seekers 
For asylum seekers Hotham Mission has worked with who have had non-refugee protection needs, the 417 power was the first time they could put forward their case for assessment on appropriate grounds. This is unnecessary and costly, and also leaves asylum seekers in the community with no rights or entitlements. Hotham was involved in Somalian, Palestinian and Iranian cases where the individuals were found by the Minister to have protection or humanitarian needs and subsequently issued a Temporary Humanitarian Visa. These cases unnecessarily drag on through refugee processing and RRT review instead of being heard on humanitarian grounds at or following the primary stage (which could have been undertaken earlier).

One case involved a Somalian mother of two young boys, who was at first detained and later released into the community on a BV-E for psychological grounds with no right to income support or Medicare. The case was compelling but, as the Minister could not intervene until after an RRT decision, the mother had to wait a further year with no entitlements before being able to lodge a 417 application. Following this, despite the Department of Immigration indicating to the woman’s lawyer that she would be granted a visa under the Minister’s discretionary powers, it took more than 6 months before a visa was granted. The woman and her children were without any income support during this period. The time delay was due to the amount of time taken to complete health and character checks.

Use of Section 417 Discretionary Power
The lack of transparency in how decisions are made makes it difficult to assess the Minister's use of the power, or to comment on what criteria are used to make the decision. Notwithstanding this, the following observations are drawn from experiences of the church in assisting asylum seekers
.
Connections to Australia are given more importance than humanitarian concerns 

Hotham Mission has found it difficult to gain an intervention from the Minister when they have raised cases they believed held merit for humanitarian reasons or invoked non-refugee convention protection obligations. These have included: perceived risk of imprisonment, capital punishment, risk of female genital mutilation, and statelessness. The Minister appears to use the intervention power more for cases that involve a connection to Australia than in cases where there are primarily / only humanitarian concerns or protection needs. Though again this has been difficult to gauge due to the lack of transparency in decision making.
While in Hotham Mission’s experience Minister Ruddock has correctly used his discretionary powers to intervene in cases involving separation of family and children, we believe the Minister failed to intervene in two Sri Lankan cases involving serious medical and mental health concerns. In one case, the person was awaiting a decision on a workcover and compensation claim due to a serious work injury. In the other case, the person was detained, pending removal, after being taken from a mental health facility despite expert advice that the person was not fit to travel. New information was provided to the Minister’s office in both instances. It is unclear on what grounds the cases were refused.

David Bitel, Refugee Council President, has said: “in my experience it’s rare for (the Minister) to exercise his discretion in cases falling under the humanitarian guidelines (relating to CAT, ICCPR and CRC) but not uncommon for him to exercise his discretion where there are compelling circumstances relating to links to Australia”.

Similar cases can result in different outcomes

There are cases with circumstances that appear similar where the Minister intervenes in some but fails to do so in others. The Minister is commended for using his 417 powers to intervene in relation to East Timorese asylum seekers, along with other cases of humanitarian concern. We are concerned, however, that to date there have been very few 417 interventions for Sri Lankan asylum seekers. Sri Lankans are one of the largest protection visa applicant populations. Many of them are in similar circumstances to the East Timorese asylum seekers – having spent many years in the country. Over this time, their circumstances have changed, further humanitarian issues have arisen (such as health) and connections to Australia have grown with families built here - some with children who have never lived in Sri Lanka and who do not speak their country of origin’s language. 

Hotham Mission and other groups have advocated to the Minister on a number of Sri Lankan cases of high concern. A number of people were at high risk of self-harm and a number of people had experienced serious injury or illness since their arrival in Australia, requiring ongoing and costly treatment. Hotham Mission research involving 70 Sri Lankan asylum seekers has shown an average waiting time in Australia of 5 years or more.
 The impacts of the issues faced by this group, coupled with the long waiting period, included high levels of anxiety, depression, mental health issues and a general reduction in overall health and nutrition. High levels of family breakdown, including separation and divorce, were also recorded. The impact of the prolonged passivity of this group, coupled with high levels of anxiety, mental health and general health issues, poses a number of challenges for the successful reintegration of this group if returned. However, thus far, the Immigration Minister has failed to intervene and grant a humanitarian visa in these cases. 

The Minister has failed to intervene in cases of serious humanitarian concern

The Minister has failed to use the section 417 power to intervene and grant visas to the many asylum seekers with genuine humanitarian protection needs who are still being held in immigration detention. These adults and children have been refused protection and informed of removal, despite clear evidence being available that deportation will place these individuals in danger and / or diminish their human rights. 

This is the case for a number of Iranian asylum seekers who converted to Christianity before leaving Iran or during detention in Australia. Christian Churches in Australia do not proselytise because they comprehend the dangers and consequences of conversion to Christianity by citizens of countries that do not practice or encourage religious tolerance.  However, they do champion the exercise of any persons’ right to religious freedom be it in membership within the Christian faith or any other.

The Iranian asylum seekers' cases fall within the ambit of the Ministerial Guidelines as they bring Australia’s obligations as a signatory to the International Covenant on Civil and Political Rights (ICCPR)
 into consideration and involve circumstances and personal characteristics that provide a sound basis for a significant threat to a person’s personal security, human rights, or human dignity on return to their country of origin
. Iranian Christians being returned forcibly to Iran face forceable violation of their human rights. Iran has a well-documented history relating to the human rights abuses and persecution of people who have converted to Christianity. 

Another group of cases of serious concern are the Sabian Mandaeans from Iran who are in detention awaiting deportation to Iran. The persecution of Sabian Mandaeans (followers of John the Baptist) in Iran (and also in Iraq) is well documented. Woman and girls are particularly at risk of rape and kidnap. The Uniting Church is extremely concerned for the safety of any Sabian Mandaeans forcibly returned to Iran.

Lack of status, rights and access to support

Basic entitlements

Asylum seekers requesting ministerial intervention are denied access to legal assistance, case work support, work rights, Medicare or welfare payment (if they are in the community). Those who approach the Minister under his 417 powers while in the community are only eligible for a Bridging Visa E.  Since July 1998, Bridging Visa E holders approaching the Minister (or applying to the Courts for judicial review) are denied work rights.
 Loss of work rights means the loss of a valid tax file number and loss of entitlement to Medicare. Also, eligibility for the Asylum Seeker Assistance Scheme ceases if ministerial intervention (or judicial review) is sought. This lack of entitlements is of serious concern due to the length of time it takes to reach a Ministerial decision. (This is primarily due to detention cases being prioritised, but also due to prolonged judicial review.) Given the emphasis the government places on the 417 category to identify cases that may invoke our international obligations these policy decisions seem excessively harsh.
Justice in the claims process 

We are concerned that many asylum seekers do not have adequate access to legal assistance to lodge a 417 submission. We are also concerned that asylum seekers claims may be hampered by lack of understanding of the 417 power, and the lack of DIMIA provided information to assist asylum seekers to make a request. It is important that asylum seekers are satisfied that they have been properly represented and that any new, or more appropriate, information has been fully considered prior to a final decision. Applicants must be given the opportunity to resubmit their claim for assessment against a clear and adequate set of guidelines and must have access to legal assistance to do this. This is particularly important if an asylum seeker is making a claim to the Minister for protection for non-refugee convention reasons that demand considerable knowledge of the international treaties. It is also important that caseworkers are available to provide DIMIA with information affecting a client’s capacity to leave the country, such as medical, mental health, family or humanitarian issues.
Conclusions and Recommendations

The Section 417 power, in its current form, is not appropriate due to its non-compellable nature; the lack of transparency, predictability, and accountability in its application; and the inadequacy of the power as a process for assessing humanitarian claims relating to Australia's obligations under international treaties.

Discretionary power should properly be used to allow a level of responsiveness that is not always possible within the constraints of the legislative framework and administrative decision making context.

Public interest is served when all citizens can be confident that our legislation and the administrative processes that arise from it uphold humanitarian principles, and that, where legislation is limited in scope to respond to obscure or exceptional circumstances, ministerial discretion may apply.  

To be a responsive and responsible power, rather than an ad hoc and confusing arrangement, ministerial discretion cannot continue to be perceived or used as an unrestrained personal power. Instead, ministerial discretion needs to be clearly grounded in the Minister's position - that is, it must be a power to exercise discretion following a process of relevant, transparent, and accountable decision making from appropriate administrative bodies, with advice on the exercise of the power from appropriately qualified people, the Minister's decisions made transparent to the applicant, and the use of the power made transparent and accountable to the parliament and the Australian people.

Ideally, a system is needed that effectively assesses refugee and non-refugee protection needs, alongside which a Minister’s discretionary power, with clearer criteria and accountable and transparent practice, can be used to respond to unique humanitarian or other public interest cases. 

However, noting that non-refugee protection claims assessment in the primary stage (complimentary protection) is not likely in the current political climate, we recommend the following reforms:

1) That the Section 417 power:

· Allow for Ministerial intervention following the primary (departmental) decision.

· Include a requirement to consider all requests.

· Be split into: intervention in the public interest (general) and intervention in the public interest (humanitarian).

· Be held accountable to guidelines for the exercise of ministerial discretion in the public interest (humanitarian) that include: 

· codification of Australia's obligations and responsibilities under international human rights treaties; and 

· guidelines for intervention in response to unique or exceptional humanitarian cases including those relating to threats to personal security, human rights, and health; change in circumstances since a protection visa application was made, and humanitarian cases where connection to Australia is the primary consideration.

· Require that the applicant be informed, in writing, of the decision made and the reason for intervening, or not intervening, with reference to relevant sections of the guidelines.

· Require that the statement presented to parliament sets out the reasons for the Minister’s decision that intervention was in the public interest, with reference to relevant sections of the guidelines. 

2) That asylum seekers requesting the Minister's intervention, or whose case is referred to the Minister, be given the opportunity to resubmit their claim against relevant criteria in the guidelines, with sufficient information provided by the department, and with access to legal and other assistance required.
3) That asylum seekers residing in the community, who approach the Minister under Section 417, be granted work rights and eligibility for Medicare and be entitled to support under the Asylum Seeker Assistance Scheme.
4) That health and character checks be undertaken on arrival or at an early stage in the process.

Appendix 1: The Swedish Refugee Determination Process

People seeking asylum in Sweden need to approach either the Police or the Migration Board and submit an asylum application - Conferral of Refugee Status - which is completed at the Carlslund Reception Centre. If more information is required then they may be required to stay longer in Carlslund, or they may complete a verbal interview. Case Officers at the Migration Board’s Asylum Unit make the decision as to whether a person has protection needs and requires residency in Sweden. 

Under Swedish law, persons who are found not to be “convention” refugees under the 1951 Refugees Convention may also qualify for asylum under a category known as ‘persons in need of protection’ -skyddsbehövande. This includes those that have left their native country and have good reason to fear capital punishment, torture; need protection due to war or an environmental disaster in their native country or fear persecution due to their gender or sexuality. This group is often labelled ‘defacto refugees’, however people with other strong humanitarian grounds may also be granted permission to stay in Sweden, such as extreme illness or other compelling reasons.

From the initial application the Asylum Unit assesses if an applicant falls into either of these categories. If they do they will generally be granted a permanent residence permit (PUT). Once granted a visa, the only difference between a convention refugee and a defacto refugee or humanitarian entrant is that non-convention entrants are required to pay back the approximately AUS$4000 loan for resettlement needs.

If the Asylum Unit find that the applicant does not have compelling protection needs, they may appeal within 21 days to an independent tribunal, the Aliens Appeals Board - Utlänningsnämnden. The majority of asylum seekers do appeal to the AAB, with a waiting period of up to 2 years. The AAB is made up of 2 tribunal members interviewing and making a decision on the case. In almost all cases legal representation is present. In certain circumstances an asylum seeker can make a second appeal to the AAB if they have new information about their case.

There are few legal options for asylum seekers not in detention, with discretion being accorded to individuals in decision-making positions. In extreme cases the Migration Board and AAB can hand a decision over to the Swedish government. This is rare and usually in highly political cases or if there has been considerable public pressure.

Sweden’s two step refugee determination process is thus built on a thorough refugee screening process by the Migration Board and the Alien Appeal Board’s autonomous multi-member tribunal and the incorporation of a humanitarian element in the initial application.

Excerpt from Asylum Seekers in Sweden, Protocol, Grant Mitchell, August 2002




Grant Mitchell


Project Coordinator


Asylum Seeker Project, Hotham Mission


2/579 Queensberry Street


North Melbourne Vic 3051


Phone 03 93268343


Email � HYPERLINK "mailto:asp@sub.net.au" ��asp@sub.net.au�








Rev. Elenie Poulos


National Director


UnitingJustice Australia


PO Box A2266


Sydney South NSW 1235


Phone (02) 82674239


Email � HYPERLINK "mailto:eleniep@nat.uca.org.au" ��eleniep@nat.uca.org.au�











� Basis of Union, 1992 edition, paragraph 3


� Guidelines 4.2.2, 4.2.3, & 4.2.4


� Guideline 4.2.1


� Guideline 4.2.11


� Guideline 4.2.12


� Guideline 4.2.10


� Guideline 4.2.8


� Human Rights Council of Australia, It's broke and it needs fixing: The Case for Reforming Administration of Refugees and Asylum Seekers Programs (draft discussion paper), available at: http://www.hrca.org.au/dimia%20changes.htm


� Migration Act 1958, Section 417(4)


� Ferguson, L. 28 May 2003: Ruddock Must Answer Questions Over Visa: ALP News Statements, Australian Labor Party, available at: http://www.alp.org.au


� Guideline 6.9


� Though grant of a humanitarian visa may imply that the decision was based on humanitarian need, the discretionary power allows a visa to be granted when its criteria has not been met.


� Hotham Mission has, for the past 7 years, been working with asylum seekers on Bridging Visa E, most of whom are awaiting, or have awaited, a decision under the Minister’s discretionary 417 powers. The Mission has worked with over 300 people in this situation. Of the 111 cases� the project has worked with in the past 2 years, totalling 203 asylum seekers, 37 of these cases have had a final immigration outcome, a total of 33%. 22 cases have been refused by the minister, while 7 cases have been approved by the Minister. The RRT has approved the remaining cases. No asylum seeker has absconded.


� Stratton, Johanna; Humanitarian Intervention in the Public Interest; A critique of the recent exercise of s417 Migration Act 1958; ANU (Honor thesis), Nov 4, 2002


� Welfare issues and immigration outcomes for asylum seekers on bridging visa e; Asylum Seeker Project, Hotham Mission, 2003


� Guideline 4.2.4


� Guideline 4.2.1


� The Minister may in certain circumstances allow for work rights to be reinstated if he is actively considering a case, as has been the case for East Timorese cases.


� Utlänningsnämdenäs website: � HYPERLINK http://www.un.se ��www.un.se� -Flyktingförklaring och Resedokument                                                                              


� Migrationsverket’s website: Who can get asylum?





PAGE  
12

