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OVERVIEW

The following submission by the Legal Aid Commission of NSW, seeks to highlight some of the advantages and disadvantages of ministerial discretion in migration matters. It outlines that:

1. There has been a vast increase in the range and scope of ministerial powers, allowing the Minister to intervene at many stages during and after the visa determination process;
2. Many of the Minster’s discretionary powers are necessary to ameliorate the problems in the current migration regime and to deal with unforeseen circumstances which may arise;
3. However, it is important that the usual administrative law safeguards govern the exercise of the ministerial discretion. This is currently not the case;
4. Due to the lack of administrative law safeguards and visible consistency in decision making, there is a perception that the exercise of the ministerial discretion is dependent on the Minster’s personal choice. 
INTRODUCTION

The Legal Aid Commission of NSW (LAC (NSW)) thanks the Senate Select Committee on Ministerial Discretion in Migration matters for the opportunity to make the following submissions. 

The LAC (NSW) has an Immigration Application Advice and Assistance (IAAAS) contract with the Department of Immigration and Multicultural and Indigenous Affairs (DIMIA) to provide immigration advice and assistance.  Under the terms of the contract, LAC (NSW) solicitors in the Government Law unit provide free advice and minor assistance to members of the community on migration law.  Application assistance and representation at primary and review stages is available for on-shore family applications and protection visa applications, but is subject to a means and merit test.  LAC (NSW) solicitors have a long history of representation of immigration applicants.

LAC (NSW) solicitors do not provide representation for persons asking the Minister to intervene in their favour, however minor assistance may be given to applicants who were represented by the LAC (NSW) at primary or review stages.  The Government Law unit has four migration law advice sessions a week, during which clients often seek legal advice following a refusal from the Migration Review Tribunal (MRT) or Refugee Review Tribunal (RRT).  Clients are regularly informed of the option of approaching the Minister for intervention under the discretionary powers as an alternative to judicial review. 

The LAC (NSW) has also been asked to assist communities at special disadvantage with their requests for ministerial consideration.  During 2002-3, the LAC (NSW) prepared letters on behalf of approximately 60 East Timorese asylum seekers and their families requesting the Minister intervene under his discretionary power in section 417 of the Migration Act.  In May-June 2003, the Service of Treatment and Rehabilitation of Torture Trauma Survivors referred a number of Kosovar families to the LAC (NSW) for assistance with requests to the Minister under section 91L of the Migration Act to permit the families who entered Australia on temporary safe haven visas to lodge applications for permanent protection visas.

Therefore, the LAC (NSW) is well placed to provide input into discussion on issues arising out of the Senate’s enquiry.  This submission will focus only on those aspects with which we have particular expertise and experience.

A. The use made by the Minister for Immigration of the discretionary powers available under sections 351 and 417 of the Migration Act 1958 since the provisions were inserted in the legislation
It is the LAC (NSW)’s experience that the Minister intervenes under the section 351 and section 417 powers most commonly in the following situations:

(i) There is a close link with an Australian citizen, such as a partner or child.  
Due to the long period of processing and review in many migration applications, it is not unusual for visa applicants to remain in Australia for two to four years before there is a final determination on their application.  During this period, families are established with Australian citizens and visa applicants expect that their new family lives will be able to continue in Australia.  Many such couples purchase homes and/or establish businesses together.  Most establish normal family financial situations which are dependent on two incomes.

Under section 48 of the Migration Act, persons whose visa applications have been refused cannot lodge a further application in Australia.  A failed visa applicant, and even a dependent on their application, cannot lodge a further application, including a partner visa application. This prohibition applies even when the applicant and the potential Australian citizen sponsor meet all the other partner visa requirements.  The remaining opportunity for the refused visa applicant is to apply to the Minister for his intervention to substitute a more favourable decision for that of the RRT.


In situations where there is a close link with an Australian citizen, LAC (NSW) staff advise the applicants to provide evidence of the length of the relationship and the joint arrangements the couple have made for their future together.  It is the LAC (NSW)’s experience that the Minister often looks favourably on such requests for his intervention.  He considers the potential detriment to the Australian partner and/or children if the visa applicant is forced to depart Australia and lodge an off-shore application.

(ii) Number of Australian citizen family members

It appears that the Minister takes into consideration the number of close family members the visa applicant has in Australia.  For example, with the East Timorese requests for the Minister to exercise his section 417 power, the Minister’s Intervention Unit requested that applicants provide evidence of the Australian citizenship of close relatives.  Here the Minister may consider the detriment to the Australian citizens if their family member is forced to leave Australia, as well as the ability of the wider family to care for a further family member who is permitted to remain in Australia.

(iii) Serious medical conditions


It is the LAC (NSW)’s experience that the Minister takes into consideration whether the visa applicant has a serious medical condition which prevents him/her from travelling out of Australia.  He may also consider whether the appropriate medical services would be available in the country of return.  To support such applications, visa applicants are advised to obtain the relevant medical information and get letters of support from their family.

(iv) Community support and lobbying


Anecdotal evidence indicates that certain communities are better at lobbying the Minister on behalf of certain individuals and are more aware of the political processes which are available in the migration area.  For example, visa applicants, their family and their community members often make approaches to local Members of Parliament, church leaders, and state and government officials to request support with a request to the Minister.  Such community and local intervention can take the form of petitions, or personal or community requests to the Minister.  


While it is commendable that communities should work together to support individuals who are applying to the Minister, the political nature of the lobbying process disadvantages those communities who are not well informed about the Australian political system or who are very hesitant.  In addition, there are many protection visa applicants who come from small communities and do not have a community base which is able to support them in such requests.

(v) The LAC (NSW) is aware of a number of occasions where a visa applicant, who has gone to the Federal Court for review of an MRT or RRT decision, has been granted the appropriate ministerial intervention visa if they withdraw their request for judicial review.

(vi) Often the Minister intervenes in those cases where the merits review tribunal has indicated that the case has very strong humanitarian grounds, but does not meet all the visa criteria.  For example, an RRT Member may indicate that there is a well-founded fear of persecution held by a visa applicant, but there is no clear link between the fear and one of the five Refugee Convention grounds.  In this situation, it appears that the Minister is receptive to such recommendations, especially if there has been history of trauma.

It is the LAC (NSW)’s view that it is important that there is a flexible discretionary power to ameliorate some of the problems in the current migration regime.  The Migration Act has complex criteria for most visa applications and very strict time limits for lodgement of further documentation or appeal.  Many visa applicants are not sufficiently educated or aware of the detailed documents required.  

In addition, there can be unintended consequences of legislative amendments or changes in country circumstances.  For example, there are 1,600 East Timorese who have been in Australia for over 10 years.  Their processing was delayed because of the issue of Portuguese nationality.  The matter was not determined until East Timor became an independent state in 2001.  Due to their long period of living in Australia and their close links with the Australian community, they have been able to demonstrate that their position is a unique one.  It was not to be expected when the East Timorese lodged their applications in 1992-1994 that there would be such dramatic changes in East Timor or that the processing would be delayed for such a long period.   Therefore, it is appropriate in the circumstances of the East Timorese that the Minister should intervene to consider providing them with permanent residence in Australia.

B. The appropriateness of these discretionary ministerial powers within the broader migration application, decision making and review and appeal processes
The LAC (NSW) considers that problems are currently being created with requests for the exercise of the new ministerial discretionary powers because:

(i) There has been a vast increase in the range and scope of ministerial powers allowing the Minister to intervene at many stages during and after the determination process; and

(ii) As a result of this, and for other reasons, there has been an increase in the number of requests to the Minister which is creating backlog and delay problems within the Ministerial Intervention Unit.

(i) Increase in the range and scope of ministerial powers 

The Minister’s discretionary powers under the Migration Act 1958 may be classified as follows:

(a) substitution powers;

(b) power to vary processing requirements;

(c) power to order release from detention; and

(d) visa cancellation powers.

The power for the Minister to substitute a favourable decision has been part of the migration regime in Australia for many decades and was available for humanitarian considerations prior to the restructure of the Act in 1989.  The other types of powers, however, are quite recent in origin with the majority coming into force following amendments to the Migration Act in 1999-2001.

In considering these increasing powers, it is important to determine whether a decision made under the exercise of the ministerial power would normally be justiciable under the common law principles of administrative law.  While prerogative powers are non-justiciable, current Australian case law suggests that the Minister is bound by the requirements of natural justice to act properly, without bias, and in a reasonable fashion in exercising his discretionary powers. This is reflected in the following paragraph:

Under Australian constitutional arrangements all public officers who wield power on behalf of the people must ultimately be accountable, directly or indirectly, to the legislature and the executive of which they are part. But it is also clear that there is a complementary accountability to independent courts and tribunals, as provided by law. Part of that law is the developing field of administrative law. Part of that field is expressed by the common law. It is applied and developed by judges, in Australia, as in other countries, to improve the scrutiny of the exercise of power by public officials and to render those who are the repositories of such power accountable to the people for such exercise.1 

In each of the above categories of the ministerial power, a ministerial decision has the potential to deny a visa applicant or visa holder an existing right or a valid expectation.  It is valuable to consider these categories of the Minister’s power and the impact which a ministerial decision may have on the valid expectations or existing rights of individual visa applicants or visa holders.

(a) Substitution powers

The Minster’s substitution powers in the Migration Act are set out below:

I. Section 351 provides:

If the Minister considers that it is in the public interest to do so, the Minister may substitute for a decision of the [Migration Review] Tribunal under section 349 another decision, being a decision that is more favourable to the applicant, whether or not the Tribunal had the power to make that other decision.

II. Section 391 provides:

If the Minister thinks it is in the public interest to do so, the Minister may substitute for a decision of the Administrative Appeals Tribunal in relation to an MRT-reviewable decision, another decision being a decision that is more favourable to the applicant, whether or not the Administrative Appeals Tribunal had the power to make that other decision.

III. Section 417 provides:

If the Minister considers that it is in the public interest to do so, the Minister may substitute for a decision of the [Refugee Review] Tribunal under section 415, another decision, being a decision that is more favourable to the applicant, whether or not the Tribunal had the power to make that other decision.

IV. Section 454 provides:

If the Minister thinks that it is in the public interest to do so, the Minister may substitute a decision of the Administrative Appeals Tribunal in relation to an RRT-reviewable decision, another decision, being a decision that is more favourable to the applicant, whether or not the Administrative Appeals Tribunal had the power to make that other decision.

V. Section 501J provides:

If the Minister thinks that it is in the public interest to do so, the Minister may set aside an AAT protection visa decision and substitute another decision that is more favourable to the applicant in the review, whether or not the Administrative Appeals Tribunal had the power to make that other decision.

Under the above sections, the Minister has the power to substitute his decision for the decision made by a merits review tribunal, if that decision is:

1. More favourable to the applicant, and

2. Considered to be in the public interest.

Problems are created by the fact that the Minister’s substitution power is only available after the matter has been decided by a review tribunal. LAC (NSW) assisted a Korean woman who was adversely affected by this requirement. The woman, who had applied in Australia for a spouse visa, was forced to leave her home with her Australian citizen child, because of serious domestic violence by her husband.  She went to a refuge.  She did not speak English and she did not know that she could provide evidence of the domestic violence to DIMIA and obtain a visa.  Her visa application was refused and the refusal letter was sent to the address where she had lived with her husband.  She did not receive it and therefore did not apply in time for tribunal review.  She could not apply to the Minister to exercise his discretion to allow her to stay in Australia because she had not applied to the MRT.  She was forced to leave Australia with her son.

This case study highlights the difficulties created by the inflexible time limits for applying to a tribunal for review and by the requirement that the Minister can only grant a visa where a case has been decided by a tribunal.
The nature of the Minster’s substitution powers is also problematic. In the Migration Series Instruction No. 225, dealing with the identification of ‘unique or exceptional cases’ for the exercise of the Minister’s substitution power, it is noted that the Minister has “power but no duty to consider to exercise that power”.  It is clear that a request for the Minister to exercise his powers is not within the normal scope of decision making under the Migration Act. The guidelines indicate, “the request for me [the Minister] to exercise one of my public interest powers is not an application for a visa and, unless the request leads to the grant of a bridging visa, such a request has no effect on the removal provisions.”


As it is not an application for a visa, a request to the Minster does not come under Migration Act, Part 2, Division 3, Subdivision AB, “Code of procedure for dealing fairly, efficiently and quickly with visa applications”.  In addition, the Migration Act specifies in relation to all the abovementioned substitution powers that the Minister is not bound by Part 2, Division 3, Subdivision AA, “Applications for a visa” and Part 2, Division 3, Subdivision AC, “Grant of a visa”.


These subdivisions establish important rights and obligations for visa applicants as they specify the requirements for the lodgement of a valid application, and indicate that the Migration Regulations prescribe the required place, form and time for valid applications to be made.  This information is important in giving the applicant the right to information, which will allow him/her to determine if he/she can make a valid visa application and the correct procedure to follow.  In addition, the “Grant of a visa” sections specify the generic conditions which must be met for the grant of a visa.  They specify how the applicant is to be notified of the decision and that a negative decision is to include reasons for the refusal.  

A person applying to the Minister for the exercise of his ministerial powers should be able to expect that there are generic conditions which specify:

· an accepted procedure for making such a request;

· that the natural justice provisions will apply; and

· that he/she will be informed of the reasons for a rejection.  
The denial of these rights, which the visa applicant held at the time of application, should be considered as justiciable under common law, so permitting access to judicial review.

(b) Power to vary processing requirements

I. Section 46A

In 2001, the Migration Act was amended to include a new category of ‘off-shore entry person’ to cover persons who arrived in Australia at an excised offshore place.  Under section 46A, such a person cannot make a valid application in Australia. However, through operation of subsection 46A(2) this may be overturned:

If the Minister thinks it is in the public interest to do so, the Minister may, by written notice, given to an off-shore entry person, determine that subsection (1) does not apply to an application by the person for a visa specified in that determination.

II. Section 46B

The class of ‘transitory person’ was also inserted into the Migration Act in 2001 to cover those people who were taken from the TAMPA to other Pacific states.

Under subsection 46(1) such person cannot make a valid application in Australia unless under operation of subsection 46B(2):

... the Minister thinks it is in the public interest to do so, the Minister may, by written notice given to a transitory person, determine subsection (1) does not apply to an application by the person for a visa of class specified in that determination.
III. Section 48A

Section 48A prohibits a non citizen who has been refused a protection visa from making a further application in Australia.   Under section 48B this barrier may be lifted by the Minister personally:

If the Minister thinks that it is in the public interest to do so, the Minister may, by written notice given to a particular non citizen, determine that section 48A does not apply to prevent an application for a protection visa made by the non citizen in the period starting when the notice is given and ending at the end of the seventh working day after the day on which the notice is given.
IV. Section 91F

In 1994, sections 91D-91F were included to deal with arrivals of people who had already been processed under the UN Comprehensive Plan of Action for Indo-Chinese refugees.   Section 91D provides that a country may be prescribed as a ‘safe third country in relation to a non citizen’ and non citizens who have the required connection with the ‘safe third country’ cannot make a valid application for a protection visa under section 91E.  This prohibition may be lifted under subsection 91F(1):

If the Minister thinks that it is in the public interest to do so, the Minister may, by written notice given to a particular non citizen determine: (a) that section 91E does not apply to an application for a visa made by the non citizen in the period starting when the notice is given and ending at the end of the seventh working day after the day that the notice is given.
V. Section 91K

In 1999, in response to events in Kosovo and East Timor, the Migration Act was amended to allow the creation of temporary safe haven visas.

Section 91K states that a non citizen who has ever been the holder of a temporary safe haven visa cannot make a valid application for another visa apart from the temporary safe haven visa, while they are still in Australia.

Section 91L again allows the Minister to lift this barrier:

If the Minister thinks it is in the public interest to do so, the Minister may, by written notice given to a particular non citizen, determine that section 91K does not apply to an application for a visa made by the non citizen in the period starting when the notice is given and ending at the end of the seventh working day after that notice is given.

VI. Section 91Q

In 1999, in response to a number of boat arrivals in Australia and to litigation dealing with asylum seekers who are dual nationals, the Migration Act was amended to include under sections 91N and 91P that where a non citizen has a right to enter and reside in (whether temporarily or permanently and however that right arose or is expressed) any country, and have resided in that country for longer than seven days, they cannot make a valid application for a protection visa in Australia.


Under section 91Q, the Minister may remove the prohibition on a valid application for a visa:

If the Minister thinks it is in the public interest to do so, the Minister may, by written notice given to a particular non citizen, determine that section 91P does not apply for an application for a visa made by the non citizen in the period starting when the notice is given and ending at the seventh working day after that notice is given.
VII. Regulation 866.215

Migration Regulations were amended in 2001 to create a new requirement for holders of a Temporary Protection Visa (TPV) who wish to apply for a permanent protection visa.  The TPV holder is required to show that he/she had not resided for a period of seven days in a country where he/she could have sought and obtained effected protection from that country’s government or UNHCR.  As with the ministerial power mentioned above, under regulation 866.215(2) the Minister may waive the ‘seven day rule’ if he is satisfied that it is in the public interest.

VIII. Regulations 866.228 and 866.228A

The TPV requirements specify that the visa should be in effect for a continuous period of 30 months before the visa holder can apply for a permanent protection visa.  Again, this period may be shortened under regulation 866.228 if “specified in writing by the Minister”.  Similarly, under regulation 866.228A, if the applicant holds a Secondary Movement Relocation (Temporary) visa, the applicant has to hold the visa for a continuous period of 54 months, before a protection visa can be granted.  Again this period may be shortened if “specified in writing by the Minister”.

The LAC (NSW) acted for a North Korean asylum seeker, who requested that the Minster exercise his discretion under regulation 866.228. The asylum seeker had escaped North Korea into China after North Korean authorities arrested her husband.  It is well known that Chinese authorities repatriate North Koreans found illegally in China and returnees are frequently branded as traitors and punished.  She managed to escape and arrived in Australia as a stow away. She applied for protection. She was found to be a refugee by the RRT in October 2001.  She was granted a TPV for three years, which expires in May 2005.

The client was diagnosed as suffering from multiple sclerosis (MS) while she was in the Villawood Detention Centre, but she received little medical assistance there. Since her release she has been under the care of a GP and neurologist. She describes severe headaches, periods of muscle spasm, and severe pain and occasional paralysis when she gets an attack.  She is depressed and anxious, and cries frequently when talking about her situation. She has no family in Australia and has been unable to contact her family in North Korea.  She gets some help from members of her church group.  Her current immigration status means that she cannot sponsor her husband and child to join her in Australia, although in reality this may be impossible given the nature of North Korea.

In light of the circumstances, an application was made for the Minster to exercise his power in regulation 866.228.  A psychosocial assessment of the client showed that she suffered from depression, panic attacks, anxiety caused partly by her fear of the ongoing and unpredictable symptoms of the MS.  The assessment highlighted her isolation in Australia and that the ability to regularise her status earlier than May 2005 would assist her to cope with her circumstances.  The Minister refused to exercise his power to allow an application earlier than May 2005.  No reasons were given.  To our knowledge, the discretion has never been exercised.
The abovementioned sections and regulations indicate that the Minister currently holds extensive powers to vary normal procedural requirements for the lodgement of a valid visa application.  It is interesting to note that these provisions relate solely to procedures linked with protection or humanitarian visas.  Therefore, it may be argued that the Migration Act amendments since 1999 have created discriminatory ministerial powers which give the Minister additional discretionary powers in relation to protection and humanitarian visas, which do not apply to other visa classes.  

The problem facing protection visa applicants is that while the Minister now has extensive powers to vary normal procedural requirements, there are few guidelines indicating what the Minister will consider to be “in the public interest” in deciding whether to vary the normal determination process.  A case in point is the example given above, of the North Korean asylum seeker, who requested the Minister to exercise his discretion under regulation 866.228 and was refused.  To our knowledge this power has never been exercised in favour of an applicant, and it is difficult to ascertain in which situation it would be exercised.  

These ministerial powers impact on a wide range of protection visa applicants.   For example, an applicant for a section 48B notice may have been in Australia for a number of years and may have links with the wider Australian community; in contrast a ‘transitory person’ will have been in Australia for an exceptionally short period, while an ‘off-shore entry person’ will have spent a long period in either Papua New Guinea or Nauru.

As visa applications may be submitted from such a range of persons, it seems incumbent on the Minister to provide some guidelines to indicate what are the public interest factors he may use to vary procedural requirements.  Under the principles of administrative decision making all applicants have the right to expect that the decision impacting on their rights will be made according to standardised decision making processes with clear guidelines.  Decision making without application of established guidelines would normally create grounds for judicial review of the decision under common law principles of administrative law.

An apparently discriminatory situation has also arisen with the operation of section 48.  The Minister’s discretionary power under section 48B permits that a rejected protection visa applicant may apply to the Minister to lodge a further application.  However, a similar power does not apply for visa applicants for other visa classes to reapply.  The situation may occur where an on-shore visa applicant misses the time period for appeal to the MRT and has new information in support of their application.  However, under the present law there is no opportunity for such an applicant to request that the Minister allow a further application including new information.  This anomaly may disadvantage many Australian citizen sponsors especially for close family visas, such as carer and remaining relative visas.

(c) Power to order release from detention

 Part 2, Division 6 of the Migration Act prescribes mandatory detention for unlawful non-citizens, who have arrived in Australia without a visa and have not passed through immigration clearance.

I. Section 72 provides that a person who has been in immigration detention, has made a valid application for a protection visa and has not received a primary decision in six months may be released from detention.  Again there is the requirement, outlined in subsection 72(2)(e), that: “the Minister thinks that the determination would be in the public interest”.  Further subsection 72(3) specifies the power to make the decision is exercised by the Minister personally.

II. Regulation 2.20 establishes, outlines groups of non citizens who are eligible for the grant of a bridging visa to permit release from detention.  For example, regulation 2.20(4) permits release on a bridging visa to a non citizen who is the spouse of an Australian citizen, Australian permanent resident or eligible New Zealand citizen, if the Minister is satisfied that the relationship is genuine and continuing.  

Regulation 2.20(5) relates to a detainee who is under 18 and for whom the State child welfare authority has certified that release from detention would be in their best interest.  Similarly, regulation 2.20(8) applies to a non citizen who has turned 75 and whom the Minister is satisfied has adequate arrangements for his or her support in the community.

Regulation 2.20(9) refers to a non-citizen who have a history of torture and trauma, and for whom a doctor appointed by DIMIA has certified that they cannot be properly cared for in detention.  Similarly, the Minister needs to be satisfied that adequate arrangements have been made for his or her support in the community.

The provisions in section 72 and regulation 2.20 acknowledge that there are certain groups of immigration detainees for whom release from detention is appropriate.  The issue of children in immigration detention has become an important legal question in Australia especially following the recent decision of the Full Family Court in B and B and MIMIA (19 June 2003).  Similarly concerns have been raised that the detention of traumatised persons puts Australia in breach of its international human rights obligations.

The release of criminal defendants or prisoners in NSW is regulated by the Bail Act and the Crimes (Administration of Sentences) Act. A refusal of bail or release on parole can be judicially reviewed by the Supreme Court of NSW.  Yet the decision to grant an application for a bridging visa under regulation 2.20 does not come under the natural justice provisions of the Migration Act and there are no clear guidelines for the exercise of the ministerial power.

(d) Visa cancellation powers

As amended in 1999, the Minister has the discretionary power to refuse an application, or cancel a visa on the grounds of the visa holder’s character.   Under subsection 501(6) the character test encompasses not only visa holder’s actions, but also past and present general conduct and associations with other people or groups.
I. Under sections 500A(1)-(3), the Minister may cancel or refuse to grant a temporary safe haven visa.  Under subsection 500A(6), this power may only be exercised by the Minister personally and he is to report his decision to Parliament. Subsection 500A(11) provides that the rules of natural justice do not apply to such a cancellation or rejection.  The Minister’s personal decision would also apply to any immediate family members covered by the cancelled visa.

II. Similarly, under section 501 the Minister may refuse to grant a visa or cancel a visa if he suspects the person does not pass the character test.   Under subsection 501(4), this power may only be exercised by the Minister and the rules of natural justice do not apply.

III. If there has been a positive assessment by a DIMIA officer or the Administrative Appeals Tribunal in relation to a person’s character, the Minister has the personal discretionary power under subsection 501A(3) to set aside the decision, and reject the application or cancel the visa.  Again, the rules of natural justice do not apply.

The LAC (NSW) has received many requests for assistance from persons whose permanent residence visas have been cancelled because of past criminal activity.  Often the person is notified of the decision to cancel his/her visa as they are nearing the completion of their term of imprisonment and they face deportation.  Under the common law, the decision to cancel the visa would normally be justiciable as an existing right of residence has been revoked and redress would be available through judicial review. 

Currently, ministerial discretionary powers can be used at many stages of the visa application process and impact on the rights of various visa applicants and visa holders.  The Minister may intervene to permit a person to lodge an application at the commencement of the process; he may grant a visa to an applicant who has been refused by merits review tribunal at the completion of the statutory process; he may cancel the visa of a permanent resident who has lived most of his/her life in Australia; and he can allow a person out of detention on a bridging visa.  For many of the discretionary powers of the Minister, there are no clear guidelines on when the power will be exercised. The Minster is not required to provide reasons for any of his discretionary decisions. These decisions have the power to deprive persons of legal rights, and there is no right of review.

(ii) Increase in number of requests to the Minster

The LAC (NSW) considers that there has been a vast increase in the number of requests to the Minister because of the inadequacy of decision making under the Migration Act. 

There has been increased complexity in all aspects of migration legislation and the Policy Advice Manual requires that applicants provide evidence to meet detailed visa criteria.  Migration legislation is frequently amended and many visa applicants are poorly advised by migration agents who are not cognisant of legislative changes.  

In relation to protection visa applications, the majority of applicants are not interviewed at primary level and receive a decision which sometimes appears to have little direct relevance to their individual claims.  Such applicants appeal to the RRT but with the misconception that the RRT is the primary decision-maker as this is the first time that they are able to express their claims.  If refused by the RRT, such applicants consider that their appeal right is either to the Minister or to the Federal Court.

Decision making at the RRT is inconsistent, with individual members taking different approaches to country information or to interpretation of the Refugee Convention.  The section 91 amendments limit the scope of the Refugee Convention under Australian immigration law, resulting in many asylum seekers who have valid fears of persecution not gaining protection in Australia. 

This may occur because the applicant cannot show that the substantial reason for the fear of persecution is one of the five refugee Convention grounds.  For example, the LAC (NSW) is aware of a RRT decision in which the applicant feared sexual assault by members of the military.  The RRT determined that the reason for the sexual assault was not because of the applicant’s political opinion but because she was a young attractive woman.   In another case, an asylum seeker was rejected by the RRT because the Member considered that he could enter a third country on a visitor visa and seek asylum there.  Therefore, under subsection 36(3) he could not be granted protection in Australia.

Both of these protection visa applicants felt that they had strong claims for protection in Australia but were rejected on what appeared to them to be legal technicalities.  After they were advised there were no grounds for judicial review, their only option was to apply to the Minister for the use of his discretionary powers, either for a section 417 visa or to lodge a further protection visa application under section 48B.

The increase in the number of applications to the Minister for the use of his substitution powers is also due, in part, to the restrictions on judicial review that result from the operation of section 474 (the Privative Clause).  As indicated above, many visa applicants considered that their cases are not fairly heard at the merits review stage and wish to approach a higher authority.  As judicial review is only available in limited circumstances, they approach the Minister hoping to draw his attention to what appears to be an unjust decision.

C. The operation of these discretionary provisions by ministers, in particular what criteria and other considerations applied where ministers substituted a more favourable decision
Unlike the complex criteria for visa classes, there are few guidelines for the use of the Minister’s discretionary powers.  It is the LAC (NSW)’s view that many of the Minister’s procedural powers are too wide with few substantive requirements for applications.  It is impossible to clearly advise clients on the chances of success in requesting the Minister’s intervention.  Due to the fact that no reasons are given, it is difficult to do any analysis of which applications are successful.  As the situation is so vague and results are unknown, many applicants are prepared to risk remaining in Australia without permission to work and access to support services, in order to apply to the Minister.

The perception has arisen amongst many visa applicants that the use of the ministerial power is dependent on the Minister’s personal choice.  This is not surprising as many visa applicants are uninformed about Australian migration processes and come from cultures where many key decisions are influenced by personal links.

This can result in the vulnerability of such visa applications to migration agents who hold out that they have personal access to the Minister or key members of his staff.  The LAC (NSW) has anecdotal evidence of migration agents and solicitors who prominently display photographs of themselves and the Minister in their offices.

It must also be remembered that there is no assistance for ministerial requests provided through the IAAAS Scheme or through community workers at migrant resource centres.  As no general advice is available from credible legal information services, vulnerable applicants are often driven to approach migration agents who give them unrealistic expectations as well as charging large fees for applications to the Minister.

D. The appropriateness of the ministerial discretionary powers continuing to exist in their current form and what conditions or criteria should attach to these powers
The LAC (NSW) considers that there needs to be clearer guidelines on the use of the ministerial powers.  It is accepted that these powers are necessary to correct any administrative errors which may occur at various stages in departmental processing. However, applicants need to be provided with some clearer indication on the likelihood of their applications to the Minister being successful.  The current scope of these powers can appear to result in arbitrary decisions.  The perceived inconsistencies only create further uncertainty about the operation of the ministerial powers in what is a very complex legislative structure.

The lack of reasons provided in the Minister’s response also limits any understanding of the decision making process.  This creates difficulty for advisers and possible trauma for applicants.  

One recent example of inconsistency in the exercise of the Minister’s powers has been the responses to requests for the Minister to intervene under section 91L for a number of Kosovar families currently in Australia under temporary humanitarian concern visas.  All the Kosovar families are severely traumatised and have been receiving assistance through the Service for Treatment and Rehabilitation Torture Trauma Survivors.  The LAC (NSW) assisted five families in preparing their applications to the Minister, requesting that he remove the bar under section 91K to allow them to lodge applications for protection visas.  In the case of one family, the Minister decided not to permit them to lodge a protection visa application, and only allowed them to extend their temporary visas by two months, so that the family could make arrangements to leave Australia.  As no reasons were given, the family is very distressed and does not understand why they have been singled out in the determination process.  A decision record may have assisted to ameliorate their confusion and distress.

The LAC (NSW) also considers that all persons whose visas have been refused or cancelled on character grounds, should have the right to merits review by an independent tribunal. Currently, if the Minster personally cancels or refuses a visa on character grounds, there is no such right.

CONCLUSION 

There has been a vast increase in the range and scope of the ministerial discretion in migration matters.  Many of the Minster’s powers are necessary to ameliorate the problems in the current migration regime and to deal with unforeseen circumstances which may arise.  However, it is important for the people who seek to have the ministerial discretion exercised in their favour or are otherwise affected by these increased powers, to be protected by the usual administrative law safeguards.  Clear guidelines need to be available to visa applicants and visa holders who make requests to the Minister, and reasons should be given when the Minster decides not exercise his power in the visa applicant or visa holder’s favour.  Similarly, it is important that all those affected by the ministerial discretion are accorded natural justice in the decision making process.  Such changes would help to make the complex migration regime more just and understandable for the people most affected by its operation. 

1 Kirby J in Hot Holdings Pty Ltd & Creasy [2002] HCA 51, paragraph 93.
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