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My name is Johanna Stratton and I am a law graduate from the Australian National University (ANU). As part of the Law Honours programme from July - November 2002, I researched and wrote a 10,000 word thesis, entitled “Humanitarian Intervention in the Public Interest? A Critique of the Recent Exercise of s 417 Migration Act 1958 (Cth)”. I would like to make this thesis my submission to the Committee, and make the submission in a personal capacity. I believe my thesis in its original state can be both relevant and useful to the Senate Committee given the stated intention to examine the Minister of Immigration’s use of discretionary powers under the Migration Act 1958 with regard to s 417, and consider the appropriateness of ministerial discretionary powers as a whole.

In summary, my submission is divided into three parts. Part 1 contains a descriptive explanation of the background and mechanics of the s 417 process to provide a general understanding of how the power works according to statute, case law and established procedure. Part 2 explores the manner in which s 417 has been exercised since its introduction in 1993, with a focus on decisions by Minister Ruddock since 1996. Primary accounts from refugee lawyers and migration agents illustrate some of the practical and procedural realities of ministerial intervention, and inform the kind of factors that appear to influence the Minister in the administration of the discretion. In Part 3, the key deficiencies of the s 417 process are identified, such as the restricted avenues of review, a lack of transparency, and the politicization of decision-making. These weaknesses in the process are examined in light of the rule of law concept of accountability.
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Introduction

In Australia, asylum seekers who are found to be outside the narrow scope of the 1951 Convention Relating to the Status of Refugees
 and its 1967 Protocol
 but who may nevertheless ‘face a significant threat to personal security, human rights or human dignity if returned to another territory’
 are offered no protection under Australian refugee determination procedures, apart from the opportunity to have their case considered by the Minister for Immigration.
 In short, there is no form of ‘complementary’ protection for on-shore asylum seekers, as is found in various other countries,
 other than seeking relief from the Minister under s417 of the Migration Act 1958 (Cth).

Accordingly, making a s417 request is the final avenue of appeal for a person who may engage Australia’s international humanitarian obligations under human rights treaties
 to be granted a visa to stay in Australia. It is of key importance because it falls to the Minister to act as the sole umpire in deciding whether to permit the applicant to remain either temporarily or permanently in Australia, or face deportation.

It is thus apparent that the s417 mechanism is the ultimate bulwark that Australia depends on to ensure compliance with its non-refoulement and international humanitarian obligations.
 The obligation not to refoule or return non-citizens to a place where they face persecution as refugees
 also extends to non-refugees who face torture or other gross abuse of their human rights.
 When considering the arguably jus cogens nature of non-refoulement,
 in addition to Australia’s international humanitarian obligations, it is clear that the Australian government has placed a heavy onus on the s417 mechanism to operate adequately and effectively. Whether or not the actual s417 process meets its purported humanitarian objective is of key concern in this study. 

This work analyses the nature, function and recent operation of the s417 process by utilising evidence from interviews with key players including the Department of Immigration and Multicultural and Indigenous Affairs,
 refugee advocates,
 and politicians. By comparing perceptions of the s417 process and illustrating the difficulties encountered by those involved, it is possible to establish certain patterns that may be linked to the success or failure of invoking the Minister’s discretion. Statistical information is also scrutinised to further support these findings. 

This thesis is divided into three sections. Part 1 contains a descriptive explanation of the background and mechanics of the s417 process to provide a general understanding of how the power works according to statute, case law and established procedure. Part 2 explores the manner in which s417 has been exercised since its introduction in 1993, with a focus on decisions by Minister Ruddock since 1996. Primary accounts from refugee lawyers and migration agents illustrate some of the practical and procedural realities of ministerial intervention, and inform the kind of factors that appear to influence the Minister in the administration of the discretion. In Part 3, the key deficiencies of the s417 process are identified, such as the restricted avenues of review, a lack of transparency, and the politicisation of decision-making. These weaknesses in the process are examined in light of the rule of law concept of accountability.
Part 1
How does the s417 process work?

This section aims to explain the nature of the provision according to its statutory basis and development in the common law, as well as provide an understanding of the mechanics of submitting a s417 request. 

1.1 Background to s417 Migration Act 1958 (Cth)
The legislative reforms of Australia’s immigration laws in 1989 and 1994 provided a greater deal of certainty in the administration of the law.
 The changes also produced a definite narrowing of discretions. Crock identifies the extent to which discretions are confined as the most striking feature of the present system when compared with the earlier regime.
 Given that the Act and the Regulations bind primary decision-makers and the review authorities as to every aspect of decision-making, the only residual discretions are the public interest powers allowing the Minister to override a decision by the review bodies and to substitute a decision that is more favourable to the applicant.
 

Originally provided for under s 166BE
 when introduced under the Migration Reform Act 1992 (Cth)
, the provision vests the Minister with ‘an extraordinary power to substitute a new and more favourable decision for a decision of the Refugee Review Tribunal,
 whether or not the RRT could have made the new decision, when the Minister considers it in the public interest to do so.’
 Section 417 commenced on 1 July 1993, and the first decisions made by (then) Minister Bolkus were tabled in Parliament on 17 August 1993.
 

The new provision improved the rights of on-shore asylum seekers without a visa by allowing them to be subject to the Minister’s discretion. Formerly, so called  ‘unlawful non-citizens’ or ‘unauthorised arrivals’ were precluded from requesting ministerial intervention after being denied refugee status as only asylum seekers who had entered Australia lawfully (‘lawful non-citizens’) were permitted to access any form of review.
 Moreover, vesting the Minister with the exclusive ‘public interest’ power allowed the government to overcome problems caused by the latitude of the former s 6A(1)(e), which provided an onshore humanitarian visa class if there were ‘strong compassionate or humanitarian grounds’. In effect, the scope for judicial intervention in the review of decisions made at ministerial level was curbed. 

There is no mention made in the relevant Parliamentary Debates and Explanatory Memorandum about the intended creation of s417 to safeguard against potential acts of refoulement. Such a purpose is to be inferred however, from other governmental sources including the Ministerial Guidelines.
  The current Minister issued the Guidelines in 1999 to assist with the application of s417. In short, they set out the unique or exceptional circumstances in which the Minister may exercise his/her discretion; guide the DIMIA officer in assessing cases for referral to the Minister, and inform people of the format in which a request should be made.

1.2 What is the scope of s417? 

Section 417 discretion is said to be non-delegable, non-reviewable and non-compellable. 

1.2.1
‘Non-compellable’
The non-compellable nature of the power was articulated in Ozmanian,
 where the Full Federal Court stated that, 

…s417(7) makes it clear that the Minister is not under a duty to consider whether to exercise the power under s417(1) in respect of any decision, whether or not the Minister is requested to do so by the applicant or any other person, or in any other circumstances.



The Full Federal Court further affirmed this position in Re Bedlington.
 It found that the ‘no duty to consider’ provision
 contained in the Minister’s related discretion under s48B
 was intended to excuse the Minister from any obligation of considering whether to exercise the s48B power, and that there was no duty under s48B which requires any matter to be drawn to the attention of the Minister.

1.2.2
‘Non-reviewable’

The non-reviewable nature of s417 appears to be difficult to challenge following recent legislative amendments and common law developments. Section 476(2) states that ‘…the Federal Court and the Federal Magistrates Court do not have any jurisdiction in respect of a decision of the Minister not to exercise, or not to consider the exercise, of the Minister’s power under
…s417’. For example, in Kolotau v MIMIA,
 Hely J stated, 

Relief cannot be available under s 39B of the Judiciary Act (Cth) 1903 by reason of the Minister’s failure to consider a matter which the Migration Act specifically says that he is not obliged to consider.

Combined with the fact that a decision under s417 has been interpreted in the Federal Court as a privative clause decision pursuant to s474, opportunities for judicial review of s417 decisions have been increasingly curtailed. For instance, in QAAE of 2002 v MIMIA,
 Cooper J stated,  

A refusal to make a decision under s417 of the Act…is a privative clause decision: s417, 474(3)(a) and (g)
…The decisions under s417 (and s 41(2A) of the Act are final and conclusive and not subject to challenge unless one or more of the Hickman limitations can be made out.
 
However, in the High Court case of S134 of 2002,
 the Minister’s decision not to intervene was challenged. Pending the High Court’s decision,
 it is premature to say conclusively whether the Minister’s decision not to intervene is protected by the privative clause. 

Regarding the reviewability of action taken by the Minister’s delegates, the Full Federal Court in Ozmanian held that based on former s485(1), the Federal Court has no jurisdiction to review antecedent conduct of DIMIA officers in s417 matters.
 However, the High Court has taken a different approach in relation to the decisions of DIMIA officers not to refer matters to the Minister for his consideration. While no ground for review was made out, in Re MIMIA; ex parte Applicant S190 of 2002
 Kirby J expressed the view that the decision of an officer not to refer a matter to the Minister could be subject to judicial review.
 

The High Court’s view in S190, and potentially S134—if it is found the privative clause does not protect decisions made under s417, is at odds with the Court’s 1997 decision to deny special leave to appeal in Ozmanian based on policy grounds that to allow judicial review of conduct engaged in for the purpose of making a decision under s417 would ‘destroy the [parliamentary] immunisation of decisions’ and conflict with the intention of the legislature.

Seeking relief in the High Court is expensive, requires legal representation
 and is only available for jurisdictional errors – errors going to the authority and power of the decision-maker to do what was done.
 Constitutional writs, and associated relief, are not available to allow a merits review of ministerial review of ministerial or administrative decisions or decisions of federal courts.
 

1.2.3 ‘Non-delegable’

There are three categories of decision under s417: decisions to exercise; decisions not to exercise; and decisions not to consider whether to exercise the power.
 Section 417(3) stipulates that the power to decide to exercise, or decide not to exercise his/her discretion may only be exercised by the Minister personally. However, the ministerial decision to decide not to consider whether to consider exercising the discretion can be delegated to DIMIA staff.
 This decision can be delegated because it has been held by the Federal Court not to be within the scope of s417(3), and also because s 496 allows the Minister to delegate his power to refuse (or grant) a visa.
 In practice, DIMIA officials assess cases against the Guidelines and need not draw to the Minister’s attention cases that fall outside those Guidelines.

In all cases where the Minister has exercised his power under s417 to substitute a more favourable decision than of the RRT, the person has been granted a visa. In some circumstances cases may be referred to the Minister with the recommendation that he exercise his discretion under s48B to allow a further Protection Visa application to be made.
  

1.3 Who may make a request?

There are three ways in which a case may receive consideration by the Minister.

· Cases referred by a DIMIA case officer

· Cases referred by the RRT

· Requests by an individual or his/her representative


1.3.1 Cases referred by a DIMIA case officer

DIMIA claims that ‘all cases where the RRT affirms the primary decision are considered by case officers in accordance with the Minister’s Guidelines.’
 ‘Case managers’ in the Onshore Protection Unit, who may also have been the primary decision-maker in the given case, vet the failed asylum seeker’s case and either 1) recommend ministerial intervention, or 2) recommend against ministerial intervention. This is known as the ‘PIGA’ stage.
 The case will then be forwarded to the Ministerial Intervention Unit (MIU) located in Sydney, Melbourne and Perth for the ‘MIGA’
 stage of the process.
 Here the MIU officer will make a further assessment of all cases and either recommend the case in the form of a ministerial submission,
 or place it in a schedule
 comprising short summaries of cases recommending against consideration for failing to ‘fall within the ambit of the Guidelines.’
 

The current Minister has occasionally sought a full submission of a ‘scheduled case’ in order to consider the request properly however it is not known how regularly this occurs.
 


1.3.2
Cases referred by the RRT

RRT members can refer cases to the Minister, through the MIU officer, for s417 consideration.
 However, there is conflicting authority on exactly how the recommendation should be made. The Guidelines state that an RRT member should refer a case to DIMIA for ‘PIGA’ assessment.
 There is therefore no guarantee that the Minister will view a full submission of a case even if referred by an RRT member, although submissions and scheduled cases before the Minister are discretely marked as RRT-referred. Furthermore, the current Minister has advised tribunal members against recording the humanitarian referral in the written decision, as it is thought to be inappropriate.
 

By contrast, the procedural instructions given to RRT members on how to make a ‘humanitarian referral’ states:

40.2.1 Some cases may raise humanitarian considerations which the member might want to have drawn to the Department’s attention. This may be done in the decision. Members may wish to consider the Ministerial guidelines in this regard, but members are not required to address them.
 

This conflict in policy raises several problems. First, there is likely uncertainty within the RRT as to whether it is appropriate to highlight humanitarian concerns and recommend an alternative course of action in a written decision. Secondly, there are no guidelines on how a member should articulate the ‘humanitarian considerations’ in the written decision—the RRT Practice Directions
 are also silent on this important issue.

It is evident that members who choose to flag their recognition of humanitarian considerations have done so in an increasingly discreet and passive way over the years. Note the explicit recommendation stressing the significant legal nature of the humanitarian issues made by Member Germov in 1994:

 … the Tribunal has decided to request that this matter be referred to the Minister for consideration pursuant to s 166BE (now s417) in that it concerns substantive questions of law which also raise consequential humanitarian issues.

Similarly unreserved s417 recommendations seem to be lacking in more recent decisions. Instead, the members articulate their inability to address humanitarian claims.
 

2000:

The Tribunal’s role is limited to determining whether the Applicant satisfied the criteria for the grant of a protection visa. A consideration of her circumstances on other grounds is a matter solely within the Minister’s discretion.

 2001:

The Tribunal notes that the applicant is in a de facto relationship and that the couple is expecting their first child. Although any humanitarian consideration is beyond the scope of the Tribunal, the Tribunal has noted that the applicant is likely to suffer serious harm if he returns to Nigeria, albeit not for a Convention reason.

If it were clear, or even likely, that an RRT referral lends credence to an applicant’s humanitarian claims and thus improves the chances of ministerial intervention, then should it not be obligatory for tribunal members to make s417 requests when warranted cases arise? Such RRT recommendations might add another ‘safety net’ in Australia’s effort to comply with its non-refoulement and international humanitarian obligations. Tribunal members are, after all, faced frequently with applicants making (sometimes only) humanitarian claims
 and are well positioned to become conversant with human rights treaty obligations other than the Refugees Convention.

The fact is the current system of discretionary, indirect referrals from RRT members is unreliable and inadequate. Not only are the value, frequency and efficacy of the recommendation ill-defined and uncertain, the procedure is open to inconsistent application. RRT members are unable to submit any comments outside of the written decision as part of the request.
 This means the valuable additional information the Tribunal may have collected in its inquisitorial investigation that was not presented by the applicant may never come to light. One may conclude that RRT members have a potentially more important role to play in the process of humanitarian intervention.

1.3.3
Requests by an individual or his/her representative


Provided the RRT has made an adverse decision, DIMIA has stated that ‘…anybody—because it is just a piece of correspondence, not an application—has the capacity at any time to bring to the Minister’s attention a case where they think the Minister might want to consider intervening in the public interest.’
 Notably, requests made by the applicant or a third party are examined against the Guidelines in addition to cases referred by DIMIA or the RRT. 

Some practitioners believe it is useful to send a copy of the request to the primary decision-maker and MIU officer in the hope that the Department may bring the case to the Minister’s attention.
 However, it is unlikely that this additional communication creates any shortcuts, or strengthens the prospects of a case. At best, it is an attempt to ensure a request does not disappear in the DIMIA system. Given that the MIU officer will subsequently receive the same documentation from the Minister’s Office regardless of whether it is sent to him/her directly from the applicant, it is unwise to place undue reliance on alternative routes to the Minister.

DIMIA does not collect statistics about whether or not an applicant had assistance when making his/her request to the Minister.
  It is evident that there are cases of applicants in detention making unassisted weekly written requests to the Minister while their removal from Australia is awaited.
 

1.4 Conditions for making a s417 request

To be eligible to make a request, an applicant must have received a decision from the RRT,
 meaning that the RRT has affirmed the Department’s original decision not to grant a Protection Visa. Thus, applicants who do not apply for review by the RRT do not have access to the Minister’s discretionary power. As there is no right of review for applicants applying under offshore humanitarian programs,
 and thus no access to the RRT, an applicant must be physically present in Australia when making a request. 

The applicant should not be involved in migration-related judicial proceedings,
 although it is apparent that the current Minister has occasionally acceded to a request to intervene on policy grounds, or of his own accord.
 A less ambiguous situation is where a decision is quashed or set aside by a Court and the matter is remitted to the decision-maker to be decided again. In such cases, the Minister cannot intervene ‘as there is no longer a review decision for [him/her] to substitute.’
 If the applicant is involved in non-migration judicial proceedings, such as family law matters, it is likely that information relating to the proceedings will be taken into account by the Minister, if and when he considers the request.

There is no prescribed time limit in which a request to the Minister must be lodged although other imperatives will usually dictate when a request is made. Applicants are either in detention without a visa, or in the community on a short term bridging visa or a temporary substantive visa.
 There are significant consequences for the majority of applicants (who possess a bridging visa) in relation to their lawful status if a s417 request is not lodged within 28 days of the adverse decision by the RRT or Court. Unless the applicant is granted a fresh visa—namely a Bridging Visa E (BVE) subclass 050,
 the applicant is liable to be detained and removed as soon as practicable pursuant to s 198.
 

There may be less urgency for the minority of applicants who hold temporary substantive visas,
 while failed asylum seekers in detention may be impelled by their potential deportation or incarceration to lodge a speedy request. It is exceptional for detainee applicants to be granted a BVE however, there have been cases where the applicant is transferred out of detention to a psychiatric unit for medical reasons. 

Applicants who make repeat requests are not entitled to a BVE and may be detained and removed from Australia at any time even though the Minister has not made a decision on their subsequent request.
 The only way an unlawful applicant making a repeat request may become lawful is if the Minister decides to grant a BVE because the request has progressed through the PIGA and MIGA stages and the Minister intends to personally consider whether to exercise his/her discretion.
 BVE holders cannot access work rights
 unless the Minister is personally considering the request
 and the applicant can demonstrate amongst other things, a ‘compelling need to work’.
 

There is no prescribed fee related to a s417 request
 however, an adverse decision by the Minister means the applicant is required to pay the $1000 ‘post-application’ fee to the RRT for failing before the Tribunal.

1.5 What do the requests consist of?

Although there are no set forms, nor any requirement that the relevant section of the Act be quoted, s417 requests should be made in writing
 and set out the reasons why the applicant believes he/she falls within the Guidelines. 

DIMIA has stated,

…irrespective of how information came before [DIMIA], if there was a prospect of returning somebody to their country of origin where they may face persecution—where that had not been properly considered in a previous decision-making process—then the obligation is very clear irrespective of whether it is raised verbally or in writing.

Oral requests are theoretically possible however there may be difficulties in recognising exactly what constitutes a request under s 417, given the lack of clear criteria. DIMIA states the applicant would be asked to put the request into writing.
 Requests mistakenly sent to the Prime Minister and the Governor-General are redirected and assessed, and requests written in languages other than English are translated at the Government’s expense.

While it has been generally suggested that providing as much supporting evidence as possible is advisable,
 it is crucial that only relevant material be submitted. It may be counterproductive to submit copious amounts of documentation, some of which is of questionable value to the case, as the risk of losing focus of the most pertinent issues will increase when the MIU officer summarises the request for the Minister.
 Indeed, considering some requests contain 30 or 40 pages of information, there is no guarantee, which, if any, of the original documents will be viewed by the Minister, as only attachments deemed relevant are included in the ministerial submission.

In practice, there is considerable diversity regarding the format and composition of a s417 request.
 For example, weaker requests tend to consist of a mere paragraph reiterating the failed merits review application, or a general plea to remain in Australia, 
 and are likely to be vetted as scheduled cases rather than a ministerial submission.

More comprehensive requests may include, but are not limited to: 

· immigration and personal history; 

· stating jurisdictional basis under s417;

· a statutory declaration by the applicant and other relevant parties (eg spouse) detailing subjective fear of return, and negative experiences with migration agents; 

· discussion of potential visa eligibility & relevant supporting documentation;

· letters of support from Members of Parliament, religious leaders, community organizations, human rights organizations, employers, colleagues, friends and relatives (with relatives’ evidence of Australian citizenship or permanent residence);

· medical reports, and/or reports from counsellors, psychiatrists, psychologists;

· expert letters (eg academics, linguists); 

· country information;

· a petition or urgent action appeal; 

· legal argument concerning engagement of international treaty obligations (eg Statelessness Convention, CAT);

· a copy of the DIMIA decision;

· a copy of the RRT decision
 & reference to any humanitarian considerations;

· discussion of compelling public interest factors outside of the Guidelines;

· any new information received since the RRT decision which strengthens the applicant’s claims;

· any information to refute adverse credibility findings made at DIMIA and/or RRT stages;

· combined s48B request to lodge a further application for a Protection Visa.

Demonstrating the applicability of the Guidelines, and showing how the documentation supports these points is of paramount importance. This involves formulating a compelling argument that the applicant’s circumstances are unique or exceptional and that intervention would be in the public interest. 

Many practitioners believe it is both advantageous and preferred by DIMIA to try and fit the case into a visa class, even if that class was not reviewable by the Tribunal.
 DIMIA has not disseminated any material to support this claim and it is not statistically proven that this method results in a higher success rate however, it appears to make the MIU officer’s task lighter when compiling options for the Minister to consider.
 

1.6 What to expect from the Minister and DIMIA

The Guidelines stipulate that ‘every person whose case is brought to [the Minister’s] attention will be advised of [his/her] decision’.
 Applicants in detention are given priority-processing status; and all requests placed before the Minister are labelled ‘detention’ or ‘community’ and colour coded accordingly.
 DIMIA will usually acknowledge receipt of a request after a period of between a few weeks and a few months.
 The MIU State Manager will reply on the Minister’s behalf to cases that fail to warrant ministerial intervention
 within four weeks at the earliest,
 but more commonly after at least three months.
 The refusal letter does not cite any specific reasoning relating to the client but rather, states the decision in a conclusive and banal way: 


Mr X’s case has been assessed in the light of your recent letter. It does not fall within the Minister’s Guidelines for referral to him, under s417 of the Act. No further action will be taken in respect of your request.
 

It is also possible that DIMIA’s acknowledgement of receipt of the request may be merged with the notification of rejection in some cases.
  

An applicant whose request passes through the PIGA and MIGA stages will receive written notification by a MIU officer that the Minister is personally considering the exercise of the power. The applicant is subject to health and character tests, and may be required to provide security of an assurance of support or other surety.
 The matter is then referred to the relevant section of DIMIA, depending on what the basis for intervention might be, for further assessment, and this process usually takes 9 to 18 months.
 Some requests have taken up to three years to produce a decision.
 Delays may be caused for a number of reasons including dealing with a backlog of requests, verifying the accuracy of new humanitarian claims and retrieving documentation to confirm the veracity of information submitted in the request.
 Interestingly, there is scant evidence to suggest that advocates or applicants are contacted for further information or interviewing once having submitted the request.

A letter of refusal following consideration by the Minister,
 or subsequent to health and character checks, is signed by the MIU State Manager, whereas the Minister signs all letters advising a positive decision.
 Successful applicants are required to attend the regional DIMIA office to arrange the designated visa, and conditions may need to be met (eg assurance of support) and a fee charged, depending on the visa type.

2 How has s417 been exercised?

This section uses statistical information and evidence from DIMIA, refugee advocates and politicians involved in the process of ministerial intervention to provide the basis from which to analyse the nature of recent s417 decision-making. While identifying the precise rationale behind the exercise of ministerial discretion may be elusive, it is instructive to examine emerging trends over the last eight years and consider the types of circumstances and cases that fail and succeed at the ministerial intervention stage. 

2.1 Positive Decisions

	1
	2
	3
	4
	5
	6
	7
	8
	9

	Year
	Total number of consider-ations
	Total number of requests from the public
	Number of requests referred to the Minister
	Number of requests not referred to the Minister
	Number of times discretion exercised
	Number of visas granted 
	Rate of intervention

	s417 requests as a % of all failed RRT applications

	1993/94
	-
	n/a
	-
	-
	-
	42
	-
	-

	1994/95
	-
	n/a
	-
	-
	51
	63
	-
	-

	1995/96
	-
	n/a
	-
	-
	69
	68
	-
	-

	1996/97
	-
	n/a
	-
	-
	76
	67
	-
	-

	1997/98
	-
	4 072
	-
	-
	35
	55
	-
	64.3%

	1998/99
	-
	4 236
	-
	-
	154
	202
	-
	62.0%

	1999/00
	12, 400
	2100
	1280
	246
	187
	232
	14.6%
	36.3%

	2000/01
	9,224
	2890
	1718
	862
	302
	374
	21.8%
	51.9%

	2001/02
	9,422
	3681
	2870
	932
	199
	306
	7.0%
	72.3%


Table 2.1
Statistics relating to number of positive decisions


· ‘ – ’ denotes the information is not available from DIMIA.

· Column 2 comprises cases identified by the RRT as within the Minister’s Guidelines; departmentally-initiated assessments; requests by the Minister for further information; requests for the exercise of the Minister’s s417 power.

· Columns 2 and 3 include multiple requests about the same case (repeat requests by the applicant or letters of concern from third parties).

· Column 9 1997-99 includes a small number of withdrawn applications and some RRT applications determined to be invalid. 



The above statistics must be qualified before any meaningful commentary can be made. First, the s417 applicants for each year are not necessarily the same persons who had their refugee claims refused by the RRT in that year. These statistics are ‘annual activity’ rather than cohort figures. Second, the author collated and calculated the statistics in italics by hand-counting the Statements to Parliament over the period 1994-2002. Therefore these figures have not been officially verified. 

It appears that ministerial intervention has been erratic over the last six years. The number of visas granted by the current Minister has fluctuated from 55 in 1997-98 to 374 in 2000-01. The ‘rate of intervention’ over the last three years varies between 7 per cent and approximately 20 per cent.
 Consequently, it is difficult to deduce the percentile chance of obtaining a positive decision. Generally speaking, legal advisers should perhaps warn clients that the ‘success rate’ is low.  It is noteworthy that in the years 1997-99 when requests were most numerous, the Minister was least charitable in granting visas. 

2.2 Types of visas issued

S417(2) permits the Minister to grant a visa that the applicant did not apply for, regardless of whether the prescribed criteria were satisfied or not. However, the Minister cannot grant the visa if, to do so, would breach another provision of the Act.

It is useful to analyse the frequency and assortment of visa types for several reasons. First, to establish whether there is a nexus between the types of visas granted and the circumstances of an applicant. If there is a reasonable explanation for why certain visas are granted, it follows that a greater sense of certainty and understanding of the s417 process may develop. At present, there is widespread criticism and disillusionment of s417 intervention in the refugee advocacy community, with many people believing the Minister’s decisions are highly unpredictable.

Refugee advocates who were interviewed commonly agreed that the current operation of the s417 process lacks transparency and consistency, and that both the administrative and ministerial assessments of cases are not at all understood. Some described the Minister’s exercise of discretion as ‘capricious and arbitrary’ while another refugee lawyer, citing his recent experience of ninety-five rejections and just five positive decisions in the past year, condemned the request process as unpredictable and ‘basically a pointless exercise’.
 

Another ground for analysing emergent trends in visa distribution is to ascertain whether the significant reduction in Protection Visa grants since 1998 has negative implications. Of grave concern is that this change may symbolise a shift away from recognising cases that should fall within the ambit of Australia’s international humanitarian obligations.

A study of the s417 Statements to Parliament reveals that Phillip Ruddock has granted up to 30 different subclasses of visas, in contrast to the consistent grant of permanent Protection Visas by former Minister, Nick Bolkus.
 From October 1996 to November 1998, Minister Ruddock tended generally to grant a combination of permanent Protection (866) and temporary Spouse (820) visas only. 

Yet from February 1999 to August 2002, the types of visas granted diversified noticeably, marking an apparent change in policy. For instance, the number of temporary visa grants increased, and ‘offshore’ humanitarian category visas, including the temporary safe haven (449), temporary humanitarian concern (786) and global special humanitarian (202) subclasses, were utilised. Notably, the number of temporary Spouse Visas increased to become the predominant visa type, and permanent Protection Visas dropped from being granted in nine out of ten cases, to one in twenty-five cases.


	Tabling date
	Nov 1998
	Feb 1999
	Aug 1999
	Feb 2000
	Aug 2000
	Feb 2001
	Aug 2001
	Feb 2002
	Aug 2002

	Visa Type as Percentage of Overall Visa Types Issued When Discretion Exercised



	Temporary Spouse 820

	9%
	57%
	31%
	28%
	43%
	48%
	42%
	52%
	57%

	Permanent Close ties

832

	0%
	0%
	0%
	0%
	0%
	6.6%
	16%
	18.5%
	13.7%

	Permanent Remaining Relative

835

	0%
	0%
	0%
	0%
	0.8%
	8.7%
	8%
	7.4%
	4.3%

	Temporary Protection 785

	-
	-
	-
	0%
	1.6%
	1.6%
	3%
	1%
	0.85%

	Permanent Protection 866

	91%
	30%
	50%
	30%
	36%
	24%
	12.7%
	6%
	4%

	Permanent Spouse

801
	0%
	1%
	0%
	0%
	3%
	3.3%
	2.5%
	0%
	5%


Table 2.2
Distribution of the Six Most Prevalent Visas Granted 1998-2002

‘ - ’

Temporary Protection Visas were not introduced until October 1999.

2.2.1 Is there a nexus between the type of visa granted and the circumstances of an applicant?


The Minister has stated, ‘I will grant what I consider to be, in the circumstances, the most appropriate visa.’
 How is this determined and what does the visa subclass identify about the applicant? 

According to DIMIA, ‘the case officer will look at the facts of a case, and where at all possible draw to the Minister’s attention visa options that most closely align with a person’s circumstances.’
 For example, a ‘Distinguished Talent’ visa (858) was issued to a ‘strong man’ in a circus as it was successfully argued that he was of ‘exceptional cultural or other benefit to Australia.’
 

The only statutory limitation influencing the Minister when considering the ‘most appropriate visa’ is s85 of the Act, which permits the Minister to set maximum limits for specified visa classes.
 Parent visas have been the only visa class to be capped in recent years. Given that the remaining twenty-nine visa subclasses utilised by the Minister do not have maximum limits, it is unlikely that capping limitations inform the Minister’s decision significantly. 

 The fact that the Minister has on occasions ignored the MIU officer’s suggested visa options and selected a different subclass,
 strengthens the unfettered nature of the Minister’s power. As DIMIA states, ‘…unless you are able at the time [the Minister] makes the decision, to be in his mind, it’s impossible for us to even give you the slightest hint as to why the Minister may decide that a particular type of visa should be granted.’

It is also puzzling that the Minister has shifted from granting one or two types of visas, to a plethora of them—given the stated policy of issuing visas that most closely align with a person’s circumstances. Unless the recipients’ circumstances have also diversified in recent years, it is unclear why the increase in temporary visas and decrease in protection visas have arisen.

Exactly how the recent trend towards family category visas (temporary spouse, remaining relative and close ties) as the predominant subclasses should be interpreted is not obvious. Is it indicative of preferential treatment of applicants with established links to Australia, as suggested by many of the applicants’ advocates who were interviewed? When asked, ‘what in your experience constitutes a strong case before the Minister?’ the response was virtually uniform.
 The consensus was that the most likely visa recipient would be an in-community applicant with an Australian citizen child and Australian citizen/permanent resident partner.  This applicant would be recognised under Guideline 4.2.8,
 and would probably receive a temporary spouse visa. The Minister has in fact articulated his discrete recognition of the ‘unlawful spouse’ case scenario as constituting ‘compelling circumstances’ in a ministerial media release.

DIMIA warns it is unreliable and impossible to draw a nexus between the visa subclass and the circumstances of the applicant in order to deduce ministerial reasoning as ‘the Minister may intervene to grant a visa for one main reason or on the basis of a range of issues.’
 But since tabled statements no longer contain substantive reasons,
 and current DIMIA policy emphasises that a visa subclass is matched to an applicant’s circumstances, some sensible—albeit inconclusive—observations can still be made. Applicants with immediate family settled in Australia may still have genuine humanitarian needs that do not emanate from the family, such as facing serious harm and trauma in their country of origin. Alternatively, they may not. The point is that a familial attachment to Australia is benefiting the majority of successful applicants. Those that do not have such links may not be receiving the protection owed to them under Australia’s humanitarian obligations.

2.2.2 What might the reduction in Protection Visas mean?

	1
	2
	3
	4
	5

	Year
	Overall Number of visas granted 
	Number of Protection Visas granted
	Protection Visas granted as a % of Overall visas
	Number of Protection Visa decisions

	1993/94
	42
	42
	100%
	-

	1994/95
	63
	63
	100%
	-

	1995/96
	68
	68
	100%
	-

	1996/97
	67
	107
	*
	63

	1997/98
	55
	64
	*
	42

	1998/99
	202
	108
	54.5%
	67

	1999/00
	232
	-
	≥  33.6%
	78

	2000/01
	374
	77
	20.6%
	67

	2001/02
	306
	-
	≥  4 .0%
	12


Table 2.3
Number of Protection Visas Granted under s417 1993-2002 


‘ – ’
denotes that DIMIA were unable to provide statistics.

*
denotes that the statistics provided in the given year do not correspond so a percentage calculation was not possible.

By granting fewer Protection Visas, the Minister is perceivably lending credibility to the finding of the primary decision-maker and RRT against granting protection. Logically though, the perception of legitimising the earlier decision-makers is flawed because the grounds for a positive outcome are different. DIMIA and the RRT are confined by the Refugees Convention whereas the Minister should be ensuring that Australia complies with its wider international humanitarian obligations. 

There may be political symbolism in not granting Protection Visas (but still granting visas) to seemingly deserving recipients. The current Government is preoccupied with Australia not being seen as a ‘soft touch’ for onshore asylum seekers.
 It may be more politically expedient to grant visas other than Protection Visas to failed asylum seekers to create the impression that a high threshold test must be passed (such as family links to Australia) for an applicant to succeed at the s417 stage. In other words, writing a letter to the Minister is not really another chance to obtain a Protection Visa—is the message the Government seeks to convey.

Is the recent reduction in Protection Visas indicative of a shift away from recognising non refoulement cases, and cases founded solely on Australia’s international humanitarian obligations? Without any evidence aside from statistics, it would be unconvincing to reach such a conclusion. However, recent testimonies from key refugee advocates in the community are highly suggestive of a regime that is failing to protect those who both need and deserve protection.
 

The most probative evidence relates to failed asylum seeker and rejected s417 applicant, Bilal Ahad. The 18 year old was shot dead twenty days after being deported to Pakistan in August 2002.
 Mr Ahad submitted a s 417 request from Villawood detention centre within the requisite 28 days after receiving the adverse RRT decision. A rejection letter from the Sydney MIU officer arrived within four weeks. Given the speed of the refusal, it is likely that Mr Ahad’s request was categorised as falling outside the Guidelines and was never personally considered by the Minister in a full submission.
 Indeed, the s 417 ‘humanitarian safety net’ failed to offer succour to this deserving asylum seeker.

Bitel
 states, ‘[i]n my experience it’s very rare for [the Minister] to exercise his discretion in cases falling under the humanitarian guidelines [relating to CAT, ICCPR and CRC] but not uncommon for him to exercise his discretion where there are compelling circumstances relating to links with Australia.’
 

Two high profile s 417 cases in the media spotlight are currently pending in Adelaide and Perth. Neither applicant has family in Australia and both are in detention.
 The compelling circumstances of 19 year old Afghan, Qadir Fedayee—a failed s417 applicant—to most objective observers, seems to fall well within the Guidelines.
 His rejection challenges the purported object of s417 to allow the Minister to intervene on behalf of Australia ‘as a humane and generous society’ and assist an ‘individual with a genuine ongoing need.’
 Also in the public spotlight is Kashmiri Stephen Khan, who has been detained since 1998. His lawyer continues to submit repeat s417 requests based on Khan’s fear of detention and torture if deported, and Australia’s obligations under the Torture Convention.
 Every request has been rejected by the MIU for the last three years for purportedly failing to fall within the Guidelines.
 
The current state of despair and disillusionment amongst the refugee advocacy community is warranted. Some advocates have not received a positive decision in over 18 months. Minister Ruddock’s recent exercise of s417 appears to be serving certain applicants well, but eluding those who may need it most.

2.3 Country of origin information

	Nationality
	Total 1993-99
	Total 00-01
	Total 01-02
	Total 1993-2002

	1. Lebanon 
	38
	33
	28
	99

	2. PRC

3. Fiji
	56

36
	25

13
	10

23
	91

72

	4. Sri Lanka

5. Indonesia

6. India

7. Russian Federation
	26

17

22

6
	26

23

10

19
	18

20

8

6
	70

60

40

31

	8. Cambodia

9. Iran

10. Philippines

11. East Timor
	10

14

8

n.a.
	6

9

15

6
	14

7

6

19
	30

30

29

25

	12. Turkey

13. Tonga
	10

2
	6

8
	9

13
	25

23

	14. Colombia
	4
	5
	11
	20

	15. Somalia
	5
	4
	11
	20

	16. Yugoslavia

17. Ethiopia
	n.a.

3
	11

3
	7

8
	18

14

	18. Palestine
	0
	0
	9
	9


Table 2.4
Number of Visas Granted under s417 by Nationality 1993-2002

It is significant that Afghanistan and Iraq do not feature in the top 18 countries for which the Minister has exercised his discretion favourably. Yet these countries are ranked first and second for the number of Protection Visa applications made in 2000-01.
 Although many Afghans and Iraqis are recognised as refugees,
 their non- Convention protection needs are also considerable. By contrast, Lebanon does not feature as a top ten ‘source country’ for asylum seekers to Australia.
 

The Minister’s tendency to generously exercise his discretion in favour of Lebanese applicants has been documented elsewhere.
 Although some degree of conjecture is needed, the above statistics, and DIMIA’s refusal to comment on the issue of favouritism,
 suggest that the existing s417 regime is not immune from political and personal considerations.

2.4 Comparison between Minister Bolkus and Minister Ruddock

There are two key differences in the way the current and preceding Ministers have exercised s417 discretion. The first disparity relates to the types of visas granted. As discussed in 2.2, Minister Bolkus granted only permanent Protection Visas while the incumbent has granted an array of temporary and permanent visa types. The other salient difference is in the respective styles of making statements to Parliament. 

2.4.1 Statements to Parliament

Section 417(4) requires the Minister to provide to each House of Parliament a statement containing:


a) The RRT’s decision

b) The decision substituted by the Minister

c) The reasons for the Minister’s decision, and the Minister’s reasons for believing the decision to be in the public interest.

The two Ministers have interpreted subsection 4(c) differently. The statements made by Minister Bolkus frequently provided detailed information about the nature of the case decided upon, and the impetus for exercising discretion in that particular case. For example,  

While not refugee-Convention related, the applicant would suffer intense personal hardship should she return to her country of origin. I have also taken into account the interests of the applicant’s Australian citizen infant child. To separate the family especially as the child is a baby, would go against the interests of the child.
 [7/8/95]

The applicant’s circumstances are such that a return to their home country would mean that the family would be subjected to harassment and intimidation by both the authorities and the general populace. The applicant’s religious beliefs are in conflict with the state religion which also dominates the laws of the country. The two children of the applicant have spent their formative years in Australia having arrived in Australia at the ages of 13 years and 3 years in 1984 and would have extreme difficulty in adjusting to strict religious codes in place in their home country.
 [7/8/95]

The applicant was subjected to the trauma of a horrific and racially motivated sexual attack as a consequence of which she continues to suffer mental and physical health problems, and would be likely to suffer further trauma if returned to her country.’
 [16/10/95]
Minister Bolkus often made reference to the applicant’s ‘continuing subjective fear,’ 
 or the ‘exceptional personal hardship,’
 and ‘discrimination and prejudice’
 that the applicant would face if returned. He even cited  ‘that it is in the interest of the applicant and his family that he should remain
 as opposed to it being ‘in the public interest’ as the basis for making a decision.

A study of Minister Ruddock’s statements in his first two years in office suggest that a similar—though much less descriptive—style to his predecessor was adopted.
 Statements tabled from November 1998 to August 2002 however, evince a standardisation of the reasons provided.

Having regard to the applicant’s particular circumstances and personal characteristics, I think it
would be in the public interest to allow him to remain in Australia.

As a result, the only information to glean from these pro-forma type documents is the date of decision and the type of visa class granted. Surprisingly though, DIMIA carelessly breached s417(5) on two occasions by publishing the name of the applicant in the tabled statement.
 

Of concern is not only the consequent dearth of information available to the public, especially applicants and advocates who wish to better understand ministerial reasoning for positive decisions, but also Minister Ruddock’s patent disregard for the legislative requirement in s417(4)(c) to set out ‘the Minister’s reasons for thinking that his or her actions are in the public interest.’ The nebulous phrase replicated in every statement is inadequate and meaningless. Yet, there is no parliamentary review of specific cases reported by the Minister,
 nor any effective regulation in place to ensure that the Minister complies with his legal duty to disclose substantive reasoning. The importance of properly complying with the statutory criteria is heightened by the fact that the Minister is not required to table reasons in Parliament for refusing or not considering cases.

Significantly, Minister Ruddock’s s351 Statements to Parliament set out case-specific reasons
 for why it is in the public interest for the Minister to substitute a decision of the Migration Review Tribunal.
 The discrepancy between s417 and s351 statements is not justified by the sensitive ‘humanitarian claims’ of s417 applicants. Minister Bolkus proved that it is possible to provide detailed reasons for decisions without jeopardising the safety of the applicant or associated persons. 

3
Key deficiencies in the s417 process 

The current Minister cites four objectives that influence and shape Australia’s refugee determination system: public accountability of government; compliance with international obligations; administrative justice for the individual; and practical, efficient and lawful administration.
 These objectives presumably also extend to s417 ministerial intervention although applicants have not been recognised as refugees. It is worth noting that the Government occasionally refers to the s417 process as a discrete stage of ‘review’ for failed asylum seekers.

Ironically, the key deficiencies in the s417 process correspond in many ways to the Minister’s said objectives. In this section, the restricted avenues of review from s417 decisions and lack of accountability mechanisms, together with the politicisation of the s417 process are considered against the concept of the rule of law. In addition, the dearth of information on ministerial discretion, inadequacies of the Guidelines and weaknesses in the administrative procedural regime are also addressed.

3.1 Lack of Accountability

If the underlying idea of accountability can be expressed simply as ‘giving an account or explanation,’
 without any mention of the varied forms or processes of accountability, then minimal effort is needed to be deemed ‘accountable’ in some way. Yet, it appears that the current practices of the Minister relating to s417 ministerial discretion might arguably be falling short of meeting even basic notions of accountability.

The most alarming observation is that the current Minister may be evading his legislative duty under s417(4)(c) to provide reasons for believing the decision to be in the public interest.
 Section 417(4) is the only check on the exercise of s417 power.
 Thus a Minister who only partially complies with the sole mechanism of accountability to Parliament and the wider public, is acting irresponsibly and with excessive autonomy. The absence of Parliamentary review to scrutinise s417 decisions contributes to the unaccountable state of affairs regarding ministerial discretion.

Avenues for judicial review are practically non-existent.
 Given the Minister is not required to make public his reasons for refusing or not considering certain cases, the difficulty in accessing ministerial reasoning in rejected cases hinders the effectiveness of judicial review for the largely ‘non-reviewable’ s417 discretion.
 Another evidential problem is that the blandness of the Minister’s pro-forma statements for refusing or not considering certain cases, 
 may not reveal any error on which to base a claim against the Minister. Given the s417 caseload of several thousand requests being lodged each year,
and the enormous potential for litigation, the drive to curtail judicial review may be due to administrative ease and economic efficiency, as well as seeking to ensure the immunity of the Minister’s decisions.

The inquiry by the Senate Legal and Constitutional References Committee recommended positive reforms for s417 ministerial discretion in its report, Sanctuary Under Review.
 In short, the recommendations aimed at improving transparency, accountability and compliance with international obligations. The Government dismissed as unnecessary all of the major recommendations,
 or otherwise insisted that certain recommendations were already current practice.
 None of the recommendations were actually implemented. The lack of substantive impact of the Senate’s report highlights the fact that public inquiries with non-binding recommendations offer no real safeguard against a government intent on persisting with its policies.
 Although the Inquiry was valuable in providing a forum for scrutiny and debate, there has been virtually no counteraction to the Government’s inertial response to the Report.

The Minister is not accountable to the Commonwealth Ombudsman as s5(2)(a) of the Ombudsmans Act 1976 (Cth) precludes the independent government agency from investigating action taken by a Minister. However, the actions of DIMIA officers are subject to investigation.
 The Ombudsman will act if the administrative action investigated is deemed unlawful, unreasonable, unjust, oppressive, improperly discriminatory, or otherwise ‘wrong’.
 For instance, if there has been unreasonable delay in processing a s417 request. The Ombudsman has recommendatory powers and political clout but cannot legally enforce its findings.

An international law remedy for failed s 417 applicants with a genuine treaty-based claim is to lodge a complaint to the United Nations.
 A successful outcome would result in adverse media attention and political embarrassment for the Minister and Government, and probably act as a good accountability mechanism. However, communications to the UN are rare as domestic remedies must first be exhausted, and there is considerable expense and time involved in the process. To date there have been two communications made to the Human Rights Committee and Committee Against Torture by failed s417 applicants that have resulted in favourable decisions for the complainants.
 
The above overview of avenues of appeal from the s417 process suggests a regime that is largely devoid of effective and reliable accountability mechanisms. It is argued that judicial review of administrative decisions is considered internationally to be a human right, and should therefore extend to every person physically in Australia.
 The right arises from Australia’s international obligations that require member states to treat people equally before the law and to provide access to courts.
 The absence of external review is incongruous with one of the fundamental rule of law principles, that every action of government must be justified by, and testable against, pre-existing law.
 Moreover, the lack of accountability in the s417 process reflects negatively on Australian society, and its identity as a liberal democracy that supposedly believes in the rule of law and a ‘fair go’ for all.

3.2 Politicised nature of s417 decisions

DIMIA has stressed the centrality of the Minister in the s417 process by stating,

…irrespective of the processes, the administrative chain of events, the whole raft of considerations that are taken into account, at the end of the day, the decision is the Minister’s and it is the Minister’s personally. And in a sense, it is possibly arguable that regardless of what underpinning processes you have, in a sense, they count for nought if the Minister decides he will not even consider considering to exercise his power.

Consequently, the underlying presumption in the s417 process is that the Minister’s interpretation is always right and that he/she always acts in good faith. This is problematic. The Minister is influenced by a host of factors, other than the merits of the individual case, when exercising his/her discretion. These factors may be as diverse as: international obligations; the Guidelines; immigration policy; foreign policy; migration quotas; political expediency; economic policy; and personal bias. The High Court has noted that the Minister ‘functions in the arena of public debate, political controversy, and democratic accountability’
 and pointed out that ‘[m]inisterial decisions are not the subject of the same requirements of actual and manifest independence and impartiality as are required by law of the decisions of courts and tribunals.’
 As a politician, the Minister is not an independent decision-maker free from political interests and agendas. Given such a lack of impartiality, it is questionable whether the Minister alone should be entrusted with the task of acting as the ‘safety net’ against breaches of Australia’s international humanitarian obligations.

Without any ‘built-in’ protection against political influence or interference, the Minister’s ability to act as a ‘safety net’ is often compromised. Anecdotal evidence suggests that certain advocates are able to conveniently bypass the MIU stage and access the current Minister to discuss s417 requests, often with favourable results.
  This claim is also supported by the Refugee and Immigration Legal Centre:

Defects in the process are apparent given the Minister’s reliance upon informal recommendations by persons known and respected by the Minister outside the Department, who contact or are contacted by the Minister on an informal basis to discuss individual cases. The ‘politicisation’ of these decisions is a serious problem and undermines the credibility of the process.

Crock also criticises the ad hoc manner in which the politicised decision-making of the Minister takes place and cites changing public opinion as one of the factors that clouds the assessment of individual cases.
. She rightly claims that ‘without consistent and impartial decision-making, it is difficult to envisage a system that produces decisions that are accurate, efficient or acceptable.’

3.3
Problems stemming from the Ministerial Guidelines 
The Guidelines are instrumental throughout the assessment of requests but especially when the case manager and MIU officer are determining whether or not to refer a case to the Minister. Although the Guidelines are useful and reasonably comprehensive,
 they are also deliberately broad and open to a multitude of interpretations.
 There is no examination of the quality of the decision-making by the case manager or MIU officer, and it is virtually impossible to challenge a DIMIA officer’s interpretation of the Guidelines.
  There is also no way of ensuring consistent application of the Guidelines between the three MIU offices because of the large number of requests made to each office annually. For instance, each year the Sydney MIU handles approximately 7000 requests, the Melbourne MIU deals with approximately 1800 requests
 and the Perth MIU comprises just one person to handle approximately 800 requests per year, 80 per cent of which emanate from detainees.
 It is improbable that uniform standards of application can be achieved given the logistical and time management difficulties of comparing requests.

The lack of clear and legally binding criteria against which humanitarian claims can be assessed results in a lack of consistency in the administrative and ministerial stages of decision-making. The suggestion that a proper codification of all of Australia’s obligations arising under human rights treaties be incorporated into the Guidelines,
 has not received due consideration by the Government.

3.4
Lack of Transparency

It is of serious concern that information about the operation of ministerial discretion is not widely available. Aside from the Senate’s Report, which contains incomplete statistical data from 1993—1999, and the occasional reference to s417 Protection Visa grants in the DIMIA Annual Report, it is necessary to personally request information about ministerial intervention.
 The multitude of DIMIA internet resources, including Fact Sheets and Media Releases, provides no substantive information as to how many visas are granted each year, what types of visas are issued or useful information outlining procedural issues. 

Many advocates are poorly informed about the administrative procedure and potential time frame regarding a request, as well as the range of visas being granted, and the chance of a positive outcome.
 Some advisers rely on hearsay to gauge the likelihood of the Minister intervening in a certain type of case, and may consequently design the request based on this (mis)information.
 Preferably, advocates should seek the client’s file from the Minister’s Office under the Freedom of Information Act 1982 (Cth) in an effort to better understand the reasoning process behind the decision.
 Still, there is no guarantee that the decision-making rationale can be easily grasped.

DIMIA does not collect statistics on the number of s417 requests that have legal or other assistance for their preparation, or the percentage of requests with expressions of support from others in the Australian community.
 Information about the number of applicants in detention compared with those in the community is not publicly available.
 It is not even possible to find out how many cases requesting ministerial intervention are lodged in one year, or the corresponding country of origin information.
 

 The reluctance to make public statistics which help demonstrate the way the minister’s discretion is being exercised is symptomatic of a wider problem: a lack of transparency in the process of ministerial intervention. When asked why information regarding the reasoning process behind s417 decision-making is not accessible, DIMIA simply regurgitated a statutory description of s417 and stressed the importance of keeping personal information confidential for the security of certain people at risk.
 The apparent culture of secrecy and bureaucratic evasiveness lends itself to a sense of distrust and suspiciousness in the community. Is the Department afraid of its internal proceedings being made public? To adopt Lord Hewart’s words, ‘it is a queer sort of justice that will not bear the light of publicity.’

3.5
Other Deficiencies

It is beyond the scope of this paper to deal with all of the weaknesses in the s417 process however, it is important to briefly acknowledge some issues relating to [a lack of] procedural fairness and administrative [in]efficiency, in response to the Minister’s objectives for Australia’s protection regime.

A current practice in some states is for the same DIMIA official to act as both a primary decision-maker in determining refugee status and a s417 ‘PIGA’ case manager. 
 To avoid a problem of bias and possibly also the ‘rejection mentality’ of some decision-makers,
 there is a sound argument that an individual officer should not be involved more than once in any case. 
 

It is not known what qualifications DIMIA officers dealing with s417 cases have regarding Australia’s humanitarian obligations under international law. There is evidence that the Attorney-General’s Department provided DIMIA officers with educational training relating to non-refoulement obligations when the Guidelines were introduced.
 However, there is also evidence that some DIMIA officers do not demonstrate a comprehensive understanding of Australia’s non-Convention obligations given their rejection of patently deserving cases.
 Clearly, such administrative decision-makers ought to be fully conversant with the range of international humanitarian obligations that Australia is required to comply with.

All s417 cases are determined by assessment of documentary evidence only. It is possible that the applicant may be contacted by DIMIA if the Minister requests additional information in order to consider the case,
 although this practice could be described as ‘the exception to the rule.’  Significantly, applicants do not have any opportunity for hearings, interviews, the right to access adverse information, or other measures of procedural fairness.

Finally, there is no right to legal assistance for applicants in preparing  s417 requests. The effectiveness of the ministerial discretion appears to rely on a premise that an applicant has the knowledge and resources to make a written request. Due to factors such as cultural and language barriers, legal costs and geographical isolation for the majority of people in detention, applicants do not have equitable access to the Minister. Most advocates have advised that there is a heavy reliance amongst clients on ‘word of mouth’ to find out about the ministerial intervention review option and seek legal advice.
 

Conclusion

The empirical research undertaken from July—November 2002 has convinced the author that there is much potential for the current system of s417 ministerial intervention to be improved. 

There is a clear exigency amongst failed refugee claimants and throughout the refugee advocacy community for explanatory material on making s417 requests. DIMIA should disseminate an information sheet in various languages to explain the provisions of s417 and the Guidelines,
 and publish statistical information on ministerial discretion in the DIMIA Annual Report. Not only is the existing documentation on ministerial intervention cursory and vague, it is not easily accessible. An applicant should not be disadvantaged by the Government’s failure to equip him/her with the necessary knowledge and resources to lodge a request. 

Pivotal to the concepts of the rule of law and accountable government, is the need for the Executive to fully comply with their statutory duties. The current Minister falls short of satisfying 417(4)(c) by declining to provide case specific reasons for each instance of ministerial intervention. Such form is both indolent and remiss, and should be rectified so that the public can better identify the reasoning process behind s417 decisions.

Although it cannot be shown conclusively that the s417 discretion is being exercised to disproportionately assist applicants with claims that are not based on Australia’s international humanitarian obligations, the statistical data in Part 2 strongly suggests that applicants with immediate family ties are the overwhelming beneficiaries of the Minister’s discretion. The displacement of permanent Protection Visas with temporary Spouse Visas seems to signal that political considerations are weighing heavily on Ministerial reasoning.  Most alarming of all the findings, is that the s417 ‘humanitarian safety net’ regime of ministerial intervention is neglecting to provide protection to deserving recipients, notably the deceased Bilal Ahad, and the authors of the two successful communications to UN Committees. 

Regrettably, the parameters of this study have prevented examination of alternative mechanisms to address Australia’s international humanitarian obligations, such as on-shore humanitarian visas and other forms of complementary protection. It is hoped however, that this report contributes in some way to a better understanding of Australia’s protection regime. In an ideal Australian society, those individuals who face a significant threat to their personal security, human rights or human dignity if returned to another territory will receive the protection they deserve.
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MIGRATION ACT 1958 SECT 417 


417 Minister may substitute more favourable decision
(1) 

If the Minister thinks that it is in the public interest to do so, the Minister may substitute for a decision of the Tribunal under section 415 another decision, being a decision that is more favourable to the applicant, whether or not the Tribunal had the power to make that other decision. 

(2) 

In exercising the power under subsection (1) on or after 1 September 1994, the Minister is not bound by Subdivision AA or AC of Division 3 of Part 2 or by the regulations, but is bound by all other provisions of this Act. 

(3) 

The power under subsection (1) may only be exercised by the Minister personally. 

(4) 

If the Minister substitutes a decision under subsection (1), he or she must cause to be laid before each House of the Parliament a statement that: 

(a)
sets out the decision of the Tribunal; and 

(b) 

sets out the decision substituted by the Minister; and 

(c) 

sets out the reasons for the Minister's decision, referring in particular to the Minister's reasons for thinking that his or her actions are in the public interest. 

(5) 

A statement made under subsection (4) is not to include: 

(a) 

the name of the applicant; or 

(b) 

any information that may identify the applicant; or 

(c) 

if the Minister thinks that it would not be in the public interest to publish the name of another person connected in any way with the matter concerned—the name of that other person or any information that may identify that other person. 

(6) 

A statement under subsection (4) is to be laid before each House of the Parliament within 15 sitting days of that House after: 

(a) 

if the decision is made between 1 January and 30 June (inclusive) in a year—1 July in

that year; or 

(b) 

if a decision is made between 1 July and 31 December (inclusive) in a year—1 January in the following year. 

(7) 

The Minister does not have a duty to consider whether to exercise the power under subsection (1) in respect of any decision, whether he or she is requested to do so by the applicant or by any other person, or in any other circumstances.

Appendix 2
The Ministerial Guidelines

MSI 225:  MINISTERIAL GUIDELINES FOR THE IDENTIFICATION OF UNIQUE OR EXCEPTIONAL CASES WHERE IT MAY BE IN THE PUBLIC INTEREST TO 

SUBSTITUTE A MORE FAVOURABLE DECISION UNDER s345, 351, 391, 417, 454 OF 

THE MIGRATION ACT 1958

The attached guidelines were signed by the Minister for Immigration and Multicultural Affairs on 31 March 1999.

In order to ensure that all officers have ready access to this information, the guidelines have been registered as a Migration Series Instruction.

Review Section, Central Office is preparing more detailed advice on associated administrative procedures, for officers using these guidelines. That advice will be included in a replacement version of this MSI as soon as possible.

Philippa Godwin

Acting First Assistant Secretary

Refugee and Humanitarian Division
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1
Purpose

1.1
The purpose of these Guidelines is to:

· inform Department of Immigration and Multicultural Affairs officers of the unique or exceptional circumstances in which I may wish to consider exercising my public interest powers under s345*, 351*, 391*, 417 or 454 of the Migration Act 1958, as the case may be, to substitute for a decision of the relevant decision maker, a decision more favourable to the person concerned in a particular case;

· set out the unique or exceptional circumstances in which I may wish to consider exercising those powers;

· inform Department of Immigration and Multicultural Affairs officers of the way in which they should assess whether to refer a particular case to me so that I can decide whether to consider such intervention;

· inform people who may wish to seek exercise of my public interest powers of the form in which a request should be made.

2
Legislative Framework

2.1
I have power, but no duty to consider whether to exercise that power, under sections 345, 351, 391, 417 and 454 of the Migration Act 1958 (the Act), as the case may be, to substitute a more favourable decision, for a decision of the Migration Internal Review Office (MIRO)*, the Immigration Review Tribunal (IRT)*, the Administrative Appeals Tribunal (AAT) in respect only of IRT or RRT reviewable decisions, or the Refugee Review Tribunal (RRT), if I consider such action to be in the public interest.  For example:

2.2
Section 417. Minister may substitute more favourable decision

417.
(1)
If the Minister thinks that it is in the public interest to do so, the Minister may substitute for a decision of the Tribunal under section 415 another decision, being a decision that is more favourable to the applicant, whether or not the Tribunal had the power to make that other decision.

......

The Minister does not have a duty to consider whether to exercise the power under subsection (1) in respect of any decision, whether he or she is requested to do so by the applicant or by any other person, or in any other circumstances.
3
When the public interest power is not available

3.1
As my public interest powers only allow me to substitute a more favourable decision for a decision of MIRO, the AAT (in respect of an IRT or RRT-reviewable decision) IRT or the RRT, I am not able to use this power until the relevant review authority has made a decision in a particular case.  I cannot use this power to grant a visa when the review authority has not yet made a decision or when an application to the review authority has not been made.

3.2
Where a decision is quashed or set aside by a Court and the matter is remitted to the decision maker to be decided again, I am not able to use my public interest power as there is no longer a review decision for me to substitute.

3.3
Officers must advise me of the commencement and outcome of Court proceedings challenging a decision in relation to any case that has been referred to me.

3.4
It would not usually be appropriate to consider substitution of a more favourable decision for that of a MIRO officer while an IRT application were in progress. Unusual circumstances would need to be established to suggest that exercise of my public interest power should be considered prior to the IRT making a decision on the matter.

4
Unique or Exceptional Circumstances

4.1
The public interest may be served through the Australian Government responding with care and compassion to the plight of certain individuals in particular circumstances.  My public interest powers provide me with a means of doing so.

4.2
Cases may fall within the category of cases where it is in the public interest to intervene if a case officer is satisfied that they involve unique or exceptional circumstances.  Whether this is so will depend on various factors and must be assessed by reference to the circumstances of the particular case.  The following factors may be relevant, individually or cumulatively, in assessing whether a case involves unique or exceptional circumstances.

4.2.1
Particular circumstances or personal characteristics that provide a sound basis for a significant threat to a person's personal security, human rights or human dignity on return to their country of origin, including:

· persons who may have been refugees at time of departure from their country of origin, but due to changes in their country, are not now refugees; and it would be inhumane to return them to their country of origin because of their subjective fear.  For example, a person who has experienced torture or trauma and who is likely to experience further trauma if returned to their country; or

· persons who have been individually subject to a systematic program of harassment or denial of basic rights available to others in their country, but this treatment does not constitute Refugee Convention persecution as it is not sufficiently serious to amount to persecution or has not occurred for a Convention reason;

4.2.2
Substantial grounds for believing a person may be in danger of being subject to torture if required to return to their country of origin, in contravention of the International Convention Against Torture (CAT).  Article 3.1 of the Convention provides:

‘No State Party shall expel, return or extradite a person to another State where there are substantial grounds for believing that he would be in danger of being subject to torture.’

[Torture is defined by Article 1 of the Convention as follows:

‘any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity.  It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions’.]

4.2.3
Circumstances that may bring Australia's obligations as a signatory to the Convention on the Rights of the Child (CROC) into consideration.  Article 3 of the Convention provides:

"In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration."

4.2.4
Circumstances that may bring Australia's obligations as a signatory to the International Covenant on Civil and Political Rights (ICCPR) into consideration.  For example:

· the person would, as a necessary and foreseeable consequence of their removal or deportation from Australia, face a real risk of violation of his or her human rights, such as being subject to torture or the death penalty (no matter whether lawfully imposed);

-
issues relating to Article 23.1 of the Convention are raised.  Article 23.1 provides:

"The family is the natural and fundamental group unit of society, and is entitled to protection by society and the State."

4.2.5
Circumstances that the legislation could not have anticipated;

4.2.6
Clearly unintended consequences of legislation;

4.2.7
Intended, but in the particular circumstances, particularly unfair or unreasonable, consequences of legislation;

4.2.8
Strong compassionate circumstances such that failure to recognise them would result in irreparable harm and continuing hardship to an Australian family unit (where at least one member of the family is an Australian citizen or Australian permanent resident) or an Australian citizen;

4.2.9
Exceptional economic, scientific, cultural or other benefit to Australia;

4.2.10
The length of time the person has been present in Australia (including time spent in detention) and their level of integration into the Australian community;

4.2.11
The age of the person; or

4.2.12
The health and psychological state of the person.

5
Other Considerations

5.1
Cases identified as involving unique or exceptional circumstances will sometimes raise issues relevant to my consideration of whether or not it may be in the public interest to substitute a more favourable decision in the case.  If relevant, countervailing issues that case officer should draw to my attention include, but are not limited to:

5.1.1
Whether the presence or continued presence of the person in Australia would pose a threat to an individual in Australia, Australian society or security or may prejudice Australia's international relations (having regard to Australia’s international obligations).

5.1.2
Whether there are character concerns in relation to the individual, particularly in relation to criminal conduct.

5.1.3
Whether the person need not return to the country in which a significant threat to their personal security, human rights or human dignity has occurred or is likely to occur, because they have rights of entry and stay in another country.

5.1.4
Whether the person is likely to face a significant threat to their personal security, human rights or human dignity only if they return to a particular area in their country of origin and they could reasonably locate themselves safely, elsewhere within that country.

5.1.5
The degree to which the person co-operated with the Department and complied with any reporting or other conditions of a visa.

Outcome of my Consideration

5.2
If I decide to consider a person's case I may ask, amongst other things, that certain health and character assessments be made or that an assurance of support or other surety be sought before I make a final decision about whether or not I wish to substitute a more favourable decision.

5.3
I may decide not to substitute a more favourable decision for that of a review authority.

5.4
If I decide to substitute a more favourable decision for that of a review authority, I will grant what I consider to be, in the circumstances, the most appropriate visa.

6
Application of these Guidelines

6.1
I direct that the following procedures be applied to ensure the effective and efficient administration of my powers under s345, 351, 391, 417 and 454 (hereafter referred to as my public interest powers):

Post-decision procedures

6.2
When a case officer receives notification of an IRT, RRT or AAT3 decision that is not the most favourable decision for the applicant they are to assess that person's circumstances against these Guidelines and:

· bring the case to my attention in a submission so that I may consider exercising my power because the case falls within the ambit of these Guidelines; OR

-
make a file note to the effect that the case does not fall within the ambit of my Guidelines.

6.3
When a MIRO review officer or Tribunal member is of the view that a particular case they have decided may fall within the ambit of these Guidelines they may refer the case to the Department and their views will be brought to my attention using the process outlined in 6.5 below.

· comments by members of review authorities do not constitute an initial ‘request’ for the purposes of 6.6 below.

Requests for the exercise of my public interest powers

6.4
Requests can be made in writing by the person seeking my intervention, their agents or supporters.

6.5
When a written request for me to exercise my power is received, a case officer is to assess that person's circumstances against these Guidelines and:

· for cases falling within the ambit of these Guidelines, bring the case to my attention in a submission so that I may consider exercising my power; OR

· for cases falling outside the ambit of these Guidelines, bring a short summary of the case in a schedule format to my attention recommending that I not consider exercising my power.

‘Repeat’ requests for the exercise of my public interest powers

6.6
If a written request for me to exercise my public interest powers is received after the case has previously been brought to my attention as the result of a previous request (in a schedule or as a submission) a case officer is to assess the request and:

-
for cases then falling within the ambit of these Guidelines, bring the case to my attention as a submission so that I may consider exercising my power; OR

-
for cases remaining outside the ambit of these Guidelines (because the letter does not contain additional information or the additional information provided, in combination with the information known previously, does not bring the case within the ambit of these Guidelines) reply on my behalf that I do not wish to consider exercising my power.

No limitation of the Minister’s powers

6.7
My ability to exercise my public interest powers is not curtailed in a case brought to my attention in a manner other than that described above.

6.8
Where appropriate, I will seek further information to enable me to make a decision whether to consider exercising, or to exercise, my public interest powers.

6.9
Every person whose case is brought to my attention will be advised of my decision, whether it is a decision to refuse to consider exercising my public interest powers or a decision following consideration of the exercise of those powers.

7
Removal Policy

7.1
Section 198 of the Act, broadly speaking, requires the removal of unlawful non-citizen detainees who are not either holding or applying for a visa.  A request for me to exercise one of my public interest powers is not an application for a visa and, unless the request leads to grant of a bridging visa, such a request has no effect on the removal provisions.

Philip Ruddock

31 Mar 1999

_________________________________________________________________

Appendix 3
Types of Visas Granted September 1994—August 2002 


	101 Child

	103 Parent

	202 Global Special Humanitarian

	309 Spouse provisional

	449 Humanitarian Stay (Temporary)

	457 Business (long stay)

	560 Student (Dependant)

	685 Medical treatment (long stay) 3 yrs

	728 Religious Worker

	785 Temporary Protection

	786 Temporary Humanitarian Concern

	801 Spouse (permanent)

	802 Child

	804 Aged Parent

	806 Family

	816 (Special Permanent Entry Permit)

	820 Spouse (Temporary)

	826 Interdependency (Temporary)

	832 Special eligibility (Residence) (close ties)

	835 Other Family (Residence) (Remaining Relative)

	836 Carer

	838 Aged Dependent Relative

	841 Business Skills (Residence) Senior Executive (temp)

	845 Established Business in Australia

	850 Resolution of Status (Temporary)

	851 Resolution of Status (Permanent)

	856 Employer Nomination Scheme

	857 Regional Sponsored Migration Scheme

	858 Distinguished Talent

	866 Protection (Permanent)


Source: Statements to Parliament s417 of the Migration Act 1958, September 1994—August 2002

� Hereafter ‘Refugees Convention’.


� Convention Relating to the Status of Refugees opened for signature 28 July 1951, 189 UNTS 150 (entered into force 22 April 1954); Protocol Relating to the Status of Refugees opened for signature 16 December 1966, 606 UNTS 267 (entered into force 4 October 1967).


� Submission No. 69, DIMIA 831 to Senate Legal and Constitutional References Committee, Senate Inquiry into Australia’s Refugee and Humanitarian Program, (1999)


� Hereafter ‘the Minister’.


� For example, ‘Humanitarian’ status in Canada, The Netherlands and Sweden; ‘Exceptional Leave to Remain’ status in the United Kingdom; ‘Withholding of removal’ status in the USA.


� Hereafter ‘the Act’. 


� Namely the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, opened for signature 10 December 1984, 1465 UNTS 85 (entered into force 26 June 1987) (Hereafter ‘CAT’); the Convention on the Rights of the Child, opened for signature 20 November 1989 G.A. res. 44/25, annex, 44 U.N. GAOR Supp. (No. 49) at 167, U.N. Doc. A/44/49 (1989), (entered into force 2 September 1990) (Hereafter ‘CRC’); International Covenant on Civil and Political Rights opened for signature 19 December 1966, 999 UNTS 171 (entered into force March 23, 1976 (Hereafter ‘ICCPR’); and the Convention on the Reduction of Statelessness opened for signature 30 August 1961, 989 UNTS 175 (entered into force 13 December 1975) (Hereafter ‘Statelessness Convention’).


� Hereafter ‘international humanitarian obligations’. This phrase will be adopted to denote Australia’s international human rights protection obligations referred to in footnote 7 and non-refoulement obligations in footnote 10.


� Article 33 of the Refugees Convention.


� See Article 3 of CAT;  Non-refoulement principle is also implicit in Articles 6 (right to life) and 7 (freedom from torture) and derived from Articles 2(1) (protection of the rights of individuals) and Article 9 (protection of the right to life) of  ICCPR.


� See Jean Allain, ‘The jus cogens nature of non-refoulement’ (2001) 13(4) International Journal of Refugee Law 533.


� Hereafter ‘DIMIA’. The government department has had various names over the years. The most recent name has been used throughout this study except in author, case and title citations where the name of the time has been used.


� This term encompasses refugee and immigration lawyers, migration agents, human rights organization employees, psychologists and other people who are involved with the preparation of a s417 request.


� Migration Legislation Amendment Act 1989; Migration Legislation Amendment Act 1994 and the Migration Regulations 1994.


� Mary Crock, Immigration and Refugee Law in Australia (1998) 42.


� See ss 345, 351, 391, 417 and 454. 


� Now Migration Act, s417.


� No 184 of 1992 [hereafter ‘Migration Reform Act’]


� Hereafter ‘RRT’.


� Commonwealth, Explanatory Memorandum, House of Representatives, Migration Reform Bill 1992, at 72-73, Paragraph 361.


� s 2 commencement provision Migration Reform Act 1992; MIMIA Statements to Parliament: section 417 of the Migration Act 1958, Senate Tabling Office, Parliament House.


� See, for example, former ss 115, 120 of the Act and Review Regulations, reg 21; Commonwealth, Parliamentary Debates, Senate, 8 December 1992, at 4466, Senator Tate (Tasmania—Minister for Justice).


� MSI 225: Ministerial Guidelines for the Identification of Unique or Exceptional Cases where it may be in the Public Interest to Substitute a More Favourable Decision under s 345, 351, 391, 417, 454 of the Migration Act 1958, issued 31 March 1999. [Hereafter ‘the Guidelines’]. A series of decision in the Full Federal Court has found that the Minister can choose to have guidelines in relation to his public interest powers: Morato v MILGEA [1992] 111 ALR 417; MIMA v Ozmanian [1996] 141 ALR 322; Re Bedlington v Chong [1998] 157 ALR 436. See Guidelines [4.2.2-4.2.4].


� See Appendix 2 for the full text of the Guidelines.


� See Appendix 1 for the full text of s 417.


� Ozmanian v Minister for Immigration, Local Government and Ethnic Affairs  (1996) 137 ALR 103.


� Minister for Immigration and Multicultural Affairs and Another v Ozmanian (1996) 141 ALR 322 at 336; see also Morato v Minister for Immigration, Local Government and Ethnic Affairs  [1992] 111 ALR 417.


� Re Bedlington and Another: Ex parte Chong (1998) 157 ALR 436


� See s48B(6), and correspondingly s417(7).


� S48B is also a public interest ministerial discretion that permits the Minister to allow applicants to make a second or further application for a protection visa. A s417 request has occasionally resulted in the Minister deciding to exercise his discretion under s48B.


� ss 37A(2) or (3), s48B, para 72(1)(c), s 91F, 91L, 91Q, 345, 351, 391, 417, 454.


� Kolotau v MIMIA [2002] FCA 1145 (5 September 2002)


� ibid. at 8.


� QAAE of 2002 v MIMIA [2002] FCA 1213 (1 October 2002)


� ibid. at 46.


� ibid at 48.


� Applicants S134 of 2002, Ex parte – Re MIMIA & Anor S 134 of 2002 (3 September 2002)


� as at 4 November 2002, the High Court had not handed down its decision.


� MIMA v Ozmanian [1996] 141 ALR 322 at 345. This principle has been applied by the Federal Court in cases since Ozmanian to analogous provisions of the Act. See Baldev Singh v MIEA [1997] 472 FCA 30 May 1997 regarding s351; Re Bedlington and MIMA; Ex Part Chong [1997] 1416 FCA (15 December 1997) regarding s48B. It can thus be argued that s485 excludes judicial review by the Federal Court of all actions taken pursuant to those sections referred to by s485.


� Re MIMIA ; ex parte Applicant S190 of 2002 [2002] HCA 39 (19 August 2002)


� ibid. at 13.


� Ozmanian v Minister for Immigration & Anor m89/1996 (14 February 1997) High Court Transcripts p.4.


� Burn, Jennifer and Reich, Anne, The Immigration Kit (6th ed, 2001) 666 [18.10]


� Coal & Allied Operations Pty Ltd v Australian Industrial Relations Commission (2000) 203 CLR 194 at 208-209, 226-230 [78]-[89]; Re Refugee Review Tribunal; Ex parte Aala (2000) 204 CLR 82 at 131 [132], 133-135 [137]-[141].


�  MIEA v Wu Shan Liang (1996) 185 CLR 259 at 272, 291.


� See ss417 and 475(2)(e) read together. Merkel J in MILGEA v Ozmanian [1996] 141 ALR 322. 


� MILGEA v Ozmanian [1996] 141 ALR 322 per Merkel J.


� ibid. at 120.


� Senate Legal and Constitutional References Committee, Senate,  A Sanctuary Under Review: Inquiry into Australia’s Refugee and Humanitarian Program, (2000) [8.108].


� Email from DIMIA Central Offices Canberra to Johanna Stratton, 25 October 2002. The Minister has exercised his s48B power as follows:


Section 48B power�
99/00�
00/01�
01/02�
�
New applications allowed�
6�
27�
13�
�



� Submission No. 69E, DIMIA 1678-9 to Senate Legal and Constitutional References Committee, Senate Inquiry into Australia’s Refugee and Humanitarian Program, (1999).


� ‘Primary Intervention Guidelines Assessment’


� ‘Ministerial Intervention Guidelines Assessment’


� Melbourne MIU handles requests from SA, Vic and Tas. Sydney MIU handles requests from NSW, ACT, Qld and NT. Perth MIU handles requests from WA and all Immigration Reception and Processing Centres (IRPCs) around Australia including Woomera, Port Hedland, Curtin and Baxter. Interview with DIMIA, Ministerial Intervention Unit Victoria (Telephone interview, 29 October 2002).


� [Hereafter ‘submission’].


� [Hereafter ‘scheduled case’].


� Guidelines 6.2 & 6.5; above n 49 [8.48].


� above n 49 [8.49]; Interview with DIMIA, Central Offices, Canberra, 15 October 2002.


� ABC Radio National, Damien Carrick, ‘Refugee Law Part Two’, The Law Report, 12 June 2001 � HYPERLINK "http://www.abc.net.au/rn/talks/8.30/lawrpt/stories/s311468.htm" ��http://www.abc.net.au/rn/talks/8.30/lawrpt/stories/s311468.htm� at 6 October 2002 per John Godrey, Acting Principal Member Refugee Review Tribunal.


� Read Guidelines [6.3] & [6.5] together.


� Minister for Immigration and Multicultural Affairs, The Hon. Phillip Ruddock, Speech to open the Migration Review Tribunal, 4 June 1999 quoted in above n 49 [8.53]. 


� RRT Members’ Guide, section 40 Humanitarian Referrals, provided by RRT Deputy Registrar on request.


� RRT Practice Directions, last amended by John Godfrey Acting Principal Member, 26 March 2001, in RRT Annual Report 2000-01 Appendix D � HYPERLINK "http://www.rrt.gov.au" ��http://www.rrt.gov.au� 


� RRT Reference: N94/4596 (16 August 1994) Roz Germov at 18.


� See also RRT Reference: N99/29324 (12 February 2002) Dr Ron Witton at 14; RRT Reference: N96/12645 (6 February 1998) JC Blount at 7.


� RRT Reference: N00/32235 (6 September 2000) JC Blount at 17.


� RRT Reference: N00/36566 (16 November 2001) Eraine Grotte at 7.


� See for example, RRT Reference: V02/14044 (11 July 2002) Elizabeth Lee; RRT Reference: N00/32235 (28 December 2000) Ruth Layton; RRT Reference: N99/29499 (15 May 2000) Chris Keher.


� “40.2.22: There is provision made on the ‘Finalisation Record For Members’ form for a member to indicate whether he or she wishes to request a s417 letter. If the member ticks ‘YES’, then Registry will forward a pro-forma letter to the State Director of DIMIA with a copy of the finalised decision.” see above n 62.


� Above n 49 [8.56].


� Submission No. 69H, DIMIA 1958 to Senate Legal and Constitutional References Committee, Senate Inquiry into Australia’s Refugee and Humanitarian Program, (1999). The MIU in Melbourne states that it assesses approximately 1800 cases a year comprising about 800 requests from the applicant or their representative, and about 800 RRT-referred cases or DIMIA case manager referred cases. Above n 54.


� Above n 43 at para 7.5 p 346; Paul Fisher, Victoria Legal Aid, Senior Solicitor, ‘Requests for Humanitarian Intervention under s417 of the Migration Act 1958’ (Paper presented at a Volunteer Refugee Lawyers’ Seminar, Melbourne, 11 August 2002) p 6.


� Above n 71 at 1958.


� Empirical research involving discussions with over 25 refugee advocates in all Australian states except Tasmania conducted between 10 July and 1 November 2002. Sydney MIU have received over 20 requests from one applicant while Melbourne MIU recorded 14 requests, above n 54.


� Guideline [3.1].


� Such as the Special Humanitarian Program (SHP) and Secondary Movement category.


� In QAAE of 2002 v MIMA [2002] FCA 1213 (1 October 2002) at 45 Cooper J quotes the Minister in a letter to the s417 applicant: ‘While I do have the power to consider intervention in your case, it would be inappropriate for me to do so at this time because the case is currently being considered by the Federal Court.’


� Above n 72 Paul Fisher at 2.


� Guideline [3.2].


� Above n 54 Interview with DIMIA.


� Although some individuals may not have had a visa for some time, such as long term ‘over-stayers’, their experience in the RRT would have required some form of temporary visa.


� Migration Regulations 1994 (Cth) Schedule 1 clause 1305(4)


� See for example, the case of Villafana, Dely [2002] MRTA 121 (8 January 2002) N01/07708 Michael Northcott.


� Such as a student visa.


� Above n 54 Interview with DIMIA. Statistics relating to the number of detainees who have been granted a bridging visa when requesting ministerial intervention are not kept.


� Above n 43 at 346 [7.5].


� The MIU requires a repeat request to contain new evidence before it will be brought to the Minister’s attention per Guideline [6.6]; Above n 58 Interview with DIMIA.


� Migration Regulations, Condition 8101 prohibits work.


� Migration Regulations Schedule 2 subclause 050.212(6A)


� Migration Regulation 1.08 provides that a non-citizen is taken to have a compelling need to work if ‘he or she is in financial hardship’.


� Migration Regulations, Schedule 1, Subitem 1305(2).


� See reg 4.31B Migration Regulations, introduced by SR 109 and 185 of 1997.


� Guideline [6.4].


� Above n 49 A Sanctuary Under Review Inquiry at [8.57].


� Ibid at [8.59].


� Above n 54 c.


� Above n 43 at 671 [18.13.2]


� Wendy Boddison, Member of the RRT since July 1997, ‘Tips for Practitioners’ speaking notes for an address at the AIAL Seminar, 18 October 2000 at � HYPERLINK "http://www.mrt.gov.au/AIALTips%20W%20Boddison.htm" ��http://www.mrt.gov.au/AIALTips%20W%20Boddison.htm�. 


� Above n 54 Interview with DIMIA.


� Above n 75.


� Id.; Email from Kerry Murphy, (Solicitor, Craddock, Murray, Neumann, Sydney) to Johanna Stratton, 10 September 2002.


� DIMIA will already have this on file.


� Id.


� Above n 101; Interview with Paul Fergus, Solicitor, MacDonells Solicitors, Sydney (Telephone interview, 10 October 2002); Interview with David Bitel (Parish Patience Immigration Lawyers, Sydney, 30 September 2002); 


� Above n 58 Interview with DIMIA.


� Guideline [6.9].


� Above n 54 Interview with DIMIA.


� Above n 75.


� Above n 49 at [8.90].


� Email from Libby Hogarth, Migration Agent, Adelaide, to Johanna Stratton, 24 October 2002; Email from Graeme Thom, Amnesty International, Sydney to Johanna Stratton, 24 October 2002.


� Interview with Paul Fergus, Solicitor, MacDonells Solicitors, Sydney (Telephone interview, 10 October 2002); Above n 72.


� Email from Aleecia Murray, (Coordinator, Refugee Advisory Service of South Australia, Adelaide) to Johanna Stratton, 14 August 2002.


� Id.


� Guideline [5.2]


� Above n 75 Guideline [3.1].


� Email from Lillian Ajuria (Solicitor and Migration Agent, Ajuria and Associates, Sydney) to Johanna Stratton, 5 October 2002.


� Above n 54 Interview with DIMIA.


� Above n 75 Guideline [3.1].


� Such cases are said to have been ‘finalized’. Above n 54 Interview with DIMIA.


� Ibid.


� Id.


� Calculated by dividing the number of times discretion was exercised by the total number of requests referred to the Minister for the same period.


� Statistics from 1993-99 are from above n 51 at 1678-1679; above n 71 Submission No. 69 at 1958;  Above n 50; Email from DIMIA Central Offices, Canberra, to Johanna Stratton, 1 November 2002; above n 21 MIMIA Statements to Parliament.


� The ‘real’ rate of intervention cannot be calculated as DIMIA are unable to provide the total number of cases requesting s417 discretion each year. Instead, a rate of intervention that is more favourable to the Minister, (calculated by dividing the number of times discretion was exercised by the number of requests referred to the Minister by the MIU each year) is provided.


� See Appendix 3 for Types of Visas granted September 1994—August 2002


� Above n 20 at 73 [363].


� Above n 75 Guideline [3.1]; see also Submissions to Senate Legal and Constitutional References Committee, Senate Inquiry into Australia’s Refugee and Humanitarian Program, (1999) Vol I-IX.


� Interview with Con Karapanagiotidis, Solicitor, Asylum Seeker Resource Centre, Melbourne, (Telephone interview, 3 October 2002).


� The writer studied all Statements to Parliament from September 1994—August 2002 to determine the number of times the Minister exercised his discretion and the type of visa granted. Copies of tabled statements were requested from the Senate Tabling Office in Parliament House.


� Guideline [5.4]


� Above n 58.


� Per Guideline 4.2.9; Interview with Karyn Anderson, Solicitor, Erskine Rodan and Associates, Melbourne (Telephone interview, 16 October 2002); 


� For the fiscal years 2000-2002 only parent category visas (subclasses 103 & 804) were capped at 500 p.a. see DIMIA, Population Flows: Immigration Aspects 2001 Edition (2002) [23]. As at 28 October 2002, there were no caps in place per Email from DIMIA Central Offices, Canberra, to Johanna Stratton, 28 October 2002.


� Above n 58 Interview with DIMIA.


� Id.


� Interviews with or Emails from: Lillian Ajuria, Karyn Anderson, David Bitel, Guy Coffey, Michael Clothier, Paul Fisher, Paul Hense, Libby Hogarth, Con Karapanagiotidis, Mary Anne Kenny, Dana Krause, Marion Le, Anne O’Donoghue, Kerry Murphy, Alison Ryan, Michael Thornton (see bibliography).


� ‘Strong compassionate circumstances such that failure to recognise them would result in irreparable harm and continuing hardship to an Australian family unit (where at least one member of the family is an Australian citizen or Australian permanent resident) or an Australian citizen’


� Philip Ruddock MP, MIMIA, On-shore Applications for Some Unlawful Spouses MPS 17/96 (1996) DIMIA � HYPERLINK "http://immi.gov.au/media_releases/media96/r96017.htm" ��http://immi.gov.au/media_releases/media96/r96017.htm� at 22 October 2002.


� Above n 71 Submission No. 69H at 1956.


� Instead they resemble a pro-forma document whereby the only variation between two cases may be the date of decision and visa subclass granted. Substantive reasons were provided in the past. See [2.4.1].


� See for example, Asia Human Rights News, Australia: Government to Change Laws to Keep Out Refugees (2001) � HYPERLINK "http://www.ahrchk.net/news/mainfile.php/ahrnews_200109/2083/" ��http://www.ahrchk.net/news/mainfile.php/ahrnews_200109/2083/� at 27 October 2002; ABC News Online Corresponsdents’ Report, Ruddock’s Refugee Figures Wrong: UNHCR (2001) ABC � HYPERLINK "http://www.abc.net.au/correspondents/s356307.htm" ��http://www.abc.net.au/correspondents/s356307.htm� at 27 October 2002; Michael Gordon, ‘People Smugglers Leave Crean at Sea’, Sydney Morning Herald (Sydney) 20 June 2002. 


� Emails from or Interviews with Sayar Dehsabzi, Libby Hogarth, Con Karapanagiotidis, Mary Anne Kenny, Karen Richards, Graeme Thom.


� Cynthia Banham, ‘This man asked for our help—now he’s dead’, The Sydney Morning Herald, Sydney, 9 October 2002, p 1.


� Interview with Sayar Dehsabzhi, Migration Agent, Professional Immigration Services, Sydney, (Telephone interview, 15 October and 1 November 2002).
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� Interview with David Bitel (Parish Patience Immigration Lawyers, Sydney, 30 September 2002).


� Email from Libby Hogarth, Migration Agent, Adelaide to Johanna Stratton, 24 October 2002; Email from Mary Anne Kenny, Solicitor, Perth to Johanna Stratton, 20 September 2002.


� See experts quoted in ABC News Online, ‘Appeal for Afghan Detainee’, AM, 1 October 2002 � HYPERLINK "http://www.abc.net.au/am/s690195.htm" ��http://www.abc.net.au/am/s690195.htm� at 27 October 2002; Kirsten Lawson, ‘Anger at refusal to grant ill man visa’, The Canberra Times (Canberra) 2 October 2002.
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� Asian Human Rights Commission Urgent Appeals Program, Australia: ‘Last Resort’ for asylum seeker Stephen Khan (26 February 2002) Asian Human Rights Commission � HYPERLINK "http://www.ahrchk.net/ua/mainfile/php/2002/209" ��http://www.ahrchk.net/ua/mainfile/php/2002/209� at 20 October 2002; Sarah Mills, Stephen Khan, A Temporary Life (2002) CARAD � HYPERLINK "http://www.carad-wa.org/library/letterspring02.htm" ��http://www.carad-wa.org/library/letterspring02.htm� at 25 October 2002; News Limited, Vigil for Khan held outside DIMIA, (10 September 2002) News Interactive � HYPERLINK "http://news.com.au/common/story_page.html" ��http://news.com.au/common/story_page.html� at 11 September 2002.


� Email from Mary Anne Kenny, Director, Southern Communities Advocacy, Legal and Education Service (SCALES) Perth to Johanna Stratton, 11 September 2002.


� Source: above n 50 Email from DIMIA Central Offices; above n 51 Submission No. 69E at 1716-1730.


� DIMIA, Population Flows: Immigration Aspects 2001 Edition (2002) at 28.
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� Id.


� See for example, Andrew Clennell, ‘Ruddock’s mercy more plentiful for Lebanese’, The Sydney Morning Herald  (Sydney), 6 April 2001; Andrew Clennell, ‘Outrage as Ruddock opens door to Lebanese outcasts’, The Sydney Morning Herald  (Sydney), 2 April 2001; Mary Crock and Ben Saul, Future Seekers: Refugees and the Law in Australia (2002) 62.
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� Nick Bolkus, MIEA, S417 Statement to Parliament, tabled 30 April 1996, Paper No. 725.
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� Philip Ruddock, MIMA, S417 Statement to Parliament, tabled 14 August 2000, Paper No. 9762 and 9793.


� Above n 49 A Sanctuary Under Review Inquiry Report at [8.119].
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� See for example, Philip Ruddock, MIMIA, s351 Statements to Parliament, tabled 19 August 2000, Decisions made 3 January—27 June 2002.
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