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30 July 2003

Mr Alistair Sands

Secretary

Senate Select Committee on Ministerial Discretion in Migration Matters 

The Senate

Parliament House

Canberra    ACT     2600

E Mail: minmig.sen@aph.gov.au
Dear Mr Sands,

Submission to the Senate Select Committee on Ministerial Discretion in Migration Matters 

The Australian Political Ministry Network Ltd (PolMin) welcomes the opportunity to make the following submission to the Senate’s Select Committee on Ministerial Discretion in Migration Matters.

About PolMin
PolMin is an independent incorporated national membership organisation committed to bringing about systemic change in Australian society through influencing public policy for the common good in accordance with the principles of Catholic social teaching. PolMin is sponsored by Catholic Religious Congregations, and Catholic and non-Catholic lay persons, and Catholic religious make up PolMin’s membership based. Further information about PolMin can be found on our website: www.polmin.com.au 

Submission
The Committee seeks submissions on the discretionary powers available to the Minister under section 351 and 417 of the Migration Act 1958 and whether they are appropriate “within the broader migration application, decision-making, and review and appeal processes” and whether such powers should continue or whether “conditions or criteria should attach to those powers”. In responding to the Committee’s request PolMin believes it is important to have a solid understanding of the nature of Australia’s migration policy and this can be ascertained from the historical development of Australia’s policy. Using this understanding PolMin will argue that Australia’s migration policy as set out in the Migration Act in 1958 was a non-discriminatory policy and this was brought about by imposing non-discriminatory criteria for entering Australia, and my not granting the responsible Minister discretion to act counter to the substantive directions of the Migration Act. Ministerial discretion is a distortion of the policy’s nature, it causes discrimination, and must be removed. In removing ministerial discretion the responsible Minister will be freed from allegations of bias. More importantly the removal of such ministerial discretion will mean all actions under the Migration Act will be transparent and contestable.

The policy of regulating the entry of persons into Australia has a long history. The regulation of entry of persons into Australia commenced in 1855 when the Victorian colonial legislature enacted laws regulating the entry of Chinese into the colony as a result of the gold rush. By 1900 all Colonial legislatures had enacted laws regulating the type of persons who could enter their colony. Although the colonial regulatory regimes differed from each other they shared the same policy proposition: each colony had the right to decide the make-up of their respective societies through deciding who could enter and remain in their colony. Federation in 1901 saw the power to regulate immigration pass from the Colonial (now State) legislatures to the Commonwealth [section 51(xxvii) of the Commonwealth Australia Constitution Act]. Faced with 6 different albeit similar policy regimes and not wanting the States to remain in control of this important policy domain the newly formed Federal Parliament enacted the Immigration Restriction Act No. 17 of 1901. Introduced on the 5th of June into the new Parliament by the Prime Minister and Minister for External Affairs, Edmund Barton, with its Second Reading taking place on the 7 August, the Act became law on the 23rd of December and remained in force until its repeal on the 8th of October 1958. The Barton Government placed high importance on immigration policy. This is evidence in the Prime Minister also being the Minister responsible for immigration [the External Affairs Minister], and by the Act being the first policy enacted by the Parliament following the Parliament enacting various Acts required to set up the mechanics of Australia’s first Federal Government.

A relatively short Act containing only 19 clauses, its purpose according to the Long Title of the Act was to put in “place certain restriction on Immigration and to provide for the removal from the Commonwealth of prohibited Immigrants”. Barton informed the House of Representatives in his Second Reading speech on the Bill that a nation had the right in international law “to exclude such persons from their territory as seem to them undesirable”
 providing international comity or courtesy is not breached. That is, a nation could exclude persons providing it did not disturb the international social order understood as meaning not discriminating on the grounds of race, religion, or place of birth. Barton concluded:

I think it is right we should crystallize into this law the powers which internationally we absolutely have – powers which any other nation can exercise against us if they choose – in order that in the wise exercise of administration, without leading to any breach of international comity or to any complications, we mat down conditions which do not discriminate between country and country, between race and race, or between origin and origin, but which, at the same time, gives us power to exercise a wise discretion in admitting or refusing to admit immigrants whom all Australia has practically agreed shall not enter within her bounds.

The principal provision of the Immigration Restriction Act is clause 3(a) that stated:

3. The immigration into the Commonwealth of the persons described in any of the following paragraphs of this section (hereinafter called ‘prohibited immigrants’) is prohibited, namely :-

(a) any person who when asked to do so by an officer fails to write out at dictation and sign in the presence of the officer a passage of fifty words in length in an European language directed by the officer;…
In this clause the Barton Government premised entry into and residence in Australia on education skills as discerned through a dictation test and not on race, religion, or place of origin. On face value the Act was not offensive because the language of the dictation test was not specified but left open: “in an European language”. Wide discretion was given to the officer as to what test would be applied and what paragraph read to the person undergoing the test. If the clause said ‘English language’, then, discrimination could be alleged. However Barton admitted to the House of Representatives that the dictation test would be carried out in English because:

The reason for that is that if a man wants to come into an English-speaking country to pursue his avocation there, the language which the people of that country are concerned in his knowing, is the language which will enable them to do business with him. They do not want him to know Australian, Chinese, or Italian. Of what use would that be to them? They want him to know something of the language they can understand, and in which he may make himself understood by them. What reason is there why we should substitute any language of Europe for the language which we ourselves practice and speak? We do no want to say that every man must know our language. That is a matter for him, and he can learn any language he likes from his birth or from any other time; but if he is going to do business with people who speak English, and wants to come into their country – the terms upon which he enters being left to them as the sole judges – why should they not as the sole judges impose the condition that come into their country he shall know a language which will enable them to understand him and him to understand them?

Implied in this dictation test was the White Australia policy.


Clause 5(2) also allowed for re-testing of immigrants who had previously passed the test. Failure to pass the dictation test in first instance or when re-tested created an offence under the Act and “shall be liable upon summary conviction to imprisonment for not more than six months, and in addition to or substitution for such imprisonment shall be liable to any order of the Minister to be deported from the Commonwealth” [Clause 7].

The Immigration Restriction Act remained in force for 57 years and was amended on 14 occasions.

On the 1st of May 1958 at 8.00pm the Federal Minister for Immigration, Mr Downer, introduced the Migration Bill. The Bill was passed by Federal Parliament becoming the Migration Act No. 62 1958 on the 8th of October 1958. The Act repealed the former Immigration Act 1901 because, as Minister Downer informed the House of Representatives:

as human values change, so the law must change. Since the existing legislation originated, there has been a great advance in social thinking throughout the world. Certain practices which were generally accepted 50 years ago are now questioned, and regarded as matters for reform. So it is with this measure
 


Although significantly larger than its predecessor, the Migration Act on enactment had 67 clauses arranged in four sections compared to the 17 clauses of the Immigration Act, the policy thrust of the new Act was simple and straightforward as the one contained in the old Act. On a policy front the Migration Act simply replaced the two policies in the Immigration Act. Clause 6 of the Migration Act replaced the clause 3(a) dictation test of the Immigration Act with an entry permit scheme. A person wishing to enter Australia would apply offshore or once in Australia for a permit to enter Australia either permanently or temporarily. This new permit-entry scheme rendered Australia’s immigration policy a non-discriminatory policy designed to encourage non-speaking persons to enter Australia on a temporary or permanent basis. Clause 38 of the Migration Act introduced detention for statutory offenders abolishing imprisonment under clause 5(2) of the Immigration Act. Detention replaced imprisonment because, as Minister Downer noted: “very often the deportee has a blameless record; his only offence is a statutory one against our immigration laws” and if imprisoned as under the old regime “By the time he leaves gaol he may be blemished for the rest of his life, and sent upon a downward path”.


The Migration Act contained 50 more clauses because the two changes introduced by the Act required an administrative framework for them to work. Although the Migration Act provided Australia with a non-discriminatory immigration policy certain key problems have come to plague the policy as it has evolved since its enactment in 1958 it has in the last 44 years of its existence evolved into a complex policy web. Since 1958 the Migration Act has been amended on 110 occasions by the Federal Parliament in order to make the Act’s policy framework responsive to changes in immigration issues, of which 100 of these changes have taken place in the last 20 years, resulting in the Migration Act growing from its 67 clauses to 738 clauses. The technical complexity of the Act is evidenced in there being as of July 2003 some 100 High Court case and some 4367 Federal Court case judgments on the Migration Act. 


A feature of and a subsequent problem arising from this evolution is ministerial discretion as the Committee has rightfully identified. In 1958 Federal Parliament did not give the responsible Minister such discretion in relation to the issuing of visas or any related matters. The original Migration Act envisaged two types of visas: a permanent visa and temporary visas, the latter for those not wanting to settle permanently in Australia. Therefore there was no need for the Minister to become involved: the applicant simply needed to apply for either visa. Since 1958 ministerial discretion has been given to the responsible Minister because Federal Parliament has permitted the issuing of different types of visas and the associated legal structure (appeals, etc) and it was deemed necessary for the Minister to be able to intervene in the “public interest”.


Aside from ministerial discretions exercisable under sections 351 and 417 of the Migration Act which allow the Minister to substitute a decision of the Tribunal, there are at least 12 other ministerial discretions given to the Minister. These occur under sections 48B, 84, 91G, 91L, 91Q, 96, 137B, 137N, 200, 391, 454, 502. The importance of such ministerial discretions to Australia’s migration policy is evidenced in Federal Parliament enacting section 474, a privative clause measure, having the effect of rendering final decisions arising from the responsible Minister’s exercising of ministerial discretion given to him by the Federal Parliament. PolMin would pose the question that the Committee cannot simply identify sections 351 and 417 ministerial discretions and leave it at that, rather, the Committee must examine all ministerial discretions otherwise the current inquiry is meaningless.


What PolMin finds disturbing about the exercise of ministerial discretion under the Migration Act is that it allows the Minister to make an uncontestable decision that discriminates against a person seeking to enter Australia.


PolMin submits to the Committee that Australia’s migration policy must be made once again non-discriminatory and this will only occur when all ministerial discretions in substantive actions are removed from the Migration Act. The removal of ministerial discretion will mean that the Minister will be free from any claims of bias and that Federal Parliament would take on the responsibility (in conjunction with the courts) of fine-tuning the policy. 

Yours Sincerely,

James McGillicuddy

Coordinator

PolMin


Australian Political Ministry Network Ltd


Influencing public policy for the common good
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