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Dear Madam/Sir

Please find below my submission to the Inquiry into Ministerial Discretion in Migration Matters.  

Please note that my comments relate only to section 417 Migration Act 1958 (Cth)

Yours sincerely

ANDREAS SCHLOENHARDT 

AUSTRALIA’S INTERNATIONAL OBLIGATIONS

The 1951 Convention relating to the Status of Refugees and the 1967 Protocol are the key instruments to protect refugees and safeguard their rights and liberties.  The Refugee Convention recognises a person as a refugee if he or she

owing to a well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group, or political opinion, is outside the country of his/her nationality and is unable to or, owing to such fear, is unwilling to avail him/herself of the protection of that country.
 

The Refugee Convention seeks to protect specific types of migrants from the country from which they fear persecution by placing obligations on State Parties to provide refuge.  The Convention contains provisions relating to the definition of refugee (art 1), provisions that define the rights and legal status of refugees (arts 2-24), and provisions dealing with the implementation of the instruments (arts 25-46).

Australia acceded to the Convention in January 1954
 and to the Protocol in December 1973.
  

In addition to the Refugee Convention and Protocol, the non-refoulement obligation also arises from a number of other international human rights treaties to which Australia acceded.  For example, article 7 of the International Covenant on Civil and Political Rights (ICCPR)
 implies that no one shall be returned to a country where she or he may be “subjected to torture or to cruel, inhuman or degrading treatment or punishment”.
  Article 45 of the 1949 Geneva Convention relative to the Protection of Civilians in Time of War
 provides that a protected civilian, as defined in article 4,
 “in no circumstances shall […] be transferred to a country where he or she may have reason to fear persecution for his or her political opinions or religious beliefs”.  Also, the 1984 Convention against Torture and other Cruel or Degrading Treatment or Punishment
 states in article 3(1) that no one shall be returned to a country “where there are substantial grounds for believing that he [or she] would be in danger of being subjected to torture.”  A similar provision can be found in article 22 of the 1989 Convention of the Rights of the Child.
  Finally, although not binding, article 3(1) of the 1967 Declaration on Territorial Asylum
 and article 14 of the Universal Declaration of Human Rights provide for non-return and that every person has a right to seek and enjoy in other countries asylum from persecution, respectively.

Unlike most other Western countries, Australian law contains no provisions to grant protection to persons who fall outside the narrow refugee definition of the Refugee Convention.  Instead, Australia has chosen to meet the non-refoulement obligations arising from the 1984 Convention against Torture, the ICCPR and the 1989 Convention of the Rights of the Child through the provision of Ministerial discretion contained in s 417 Migration Act.

RIGHTS OF APPEAL AND REVIEW

Although the Refugee Convention contains no information as to whether or not asylum seekers should be given the right to appeal against refugee determination decisions, the Australian High Court held that “refugee decisions are reviewable”
 and that “onshore asylum seekers are entitled to be heard” before being removed.

Asylum seekers whose applications for protection visas have been rejected by DIMIA at primary level can seek review from the Refugee Review Tribunal, and, depending on the basis and stage of the refusal, from the Administrative Appeals Tribunal, the Federal Court or the High Court of Australia.

A review on the merits of a decision to refuse to grant or cancel a protection visa is available from the Refugee Review Tribunal (RRT): s 411 Migration Act.  The RRT has been established as an independent, administrative merits review tribunal in 1992 and is set up along lines similar to the Migration Review Tribunal.

The Minister for Immigration can overrule a rejection by the RRT if he or she thinks that “it is in the public interest to do so”.
  Section 417 Migration Act authorises the Minister to substitute a RRT decision by a more favourable one.  In that respect, the section provides a humanitarian exception to the narrow scope of the Refugee Convention to which the RRT is bound under ss 411 and 415.  Most writers in the field agree that s 417 serves as an option to grant protection visas to applicants who must not be refouled for reasons contained in the Convention against Torture, the Convention of the Rights of the Child and the ICCPR.
  This is also emphasised by the Guidelines for the exercise of the discretion granted under s 417, which outline the main criteria to be considered in relation to the three conventions.
  

Unsuccessful visa applicants at primary and review stage are not officially informed about the right to request intervention under s 417.  However, in the 1998-99 financial year, 62.0% of all failed RRT applications requested such intervention.  In that financial year, the Minister received 4,236 requests for intervention and granted 154 visas (3.6%) under s 417.
  

The Minister’s powers under s 417 cannot be delegated or compelled.  In practice, the RRT makes recommendations to the Minister if it has found that a refugee claim falls outside the Refugee Convention, but nevertheless has strong humanitarian grounds to be granted protection.
  These recommendations are, however, not enforceable and they can be overruled and ignored by the Minister at any time although there may be international obligations to protect the asylum seeker.  It raises serious concerns that absolute obligations under international law, such as the non-refoulement obligations, are based on the non-reviewable discretion granted to the Minister under s 417, and that the Minister has no enforceable duty to exercise this discretion.
  

CONCLUSION AND RECOMMENDATIONS

All asylum seekers need to be assured that they will not face refoulement to an unsafe country, regardless of the determination outcome.  While their cases are being processed, the host countries need to safeguard the human rights of the asylum seekers and enable them to obtain access to basic food and shelter, as well as to legal advice and humanitarian organisations.  Furthermore, rejected applicants should have access to judicial review of the primary decision.  

All countries must exercise the greatest caution when denying entry to asylum seekers.  Refusal of entry and return of unsuccessful applicants to places where their safety and admission cannot be guaranteed has to be avoided.  Instead, regional and international mechanisms should be installed to enable resettlement and ensure the safety of these persons. 

In the light of recent refugee flows, many people have called for an overhaul of international refugee law.  While government officials from Western nations, including Australia, have argued that the protection regime of the Convention relating to the Status of Refugees
 is too generous,
 many academics and human rights organisations have suggested that the scope of international refugee law is too narrow, leaving many persons in need of asylum unprotected.  Action is necessary to improve the international refugee and asylum system.  The inadequacies of the Refugee Convention are obvious:  Under the current international system, persons fleeing famine, armed conflict or severe environmental disasters do not qualify as refugees although they are in desperate need of protection.  The questions that arise are:  What valid moral arguments do countries have to reject someone whose family will die from starvation if she or he cannot earn money abroad and send it back to the family?  Why is this person rejected while admitting someone who is persecuted for voluntary political activity?  From this standpoint the current distinction between refugees and other migrants becomes morally unsustainable.

Calls are growing for new international instruments, which protect different kinds of asylum seekers, establish separate systems for persons migrating primarily for socioeconomic reasons, and allow a more equitable sharing of the refugee burden.
  However, in the current climate of anti-immigrant sentiments and heightened security alerts in most Western countries, particularly following the September 11th 2001 attacks and the October 12th 2002 Bali bombings, it is unlikely that the international community will agree on any framework that facilitates the free movement of people and shows greater compassion towards those fleeing repressive regimes, political turmoil, poverty and persecution.

At present, it appears more urgent to promote the principles of the existing protection regime more widely and recognise the Refugee Convention as the best available to tool to protect the most needy.  The Convention and the Protocol offer invaluable mechanisms to many people who would remain unprotected otherwise.  Furthermore, particularly in an Australian context, it is desirable to incorporate the protection clauses under other human rights instruments such as the ICCPR,
 the Convention against Torture,
 the Convention relative to the Protection of Civilians in Time of War,
 and the Convention of the Rights of the Child
 into the existing refugee determination process.  This would reduce the delay and uncertainty of the current arrangements for those fleeing from torture and war.
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