CHAPTER 5

Offices of profit: public servants and other public office holders
(s. 44 (iv))

OFFICES OF PROFIT UNDER THE CROWN

(a) Constitutional terminoclogy

5.8 Section 44 (iv) of the Constitution is expressed in the following terms:
Any person who—
(iv) Holds any effice of profit under the Crown, or any pension payable during the
pleasure of the Crown out of any of the revenues of the Commonwealth;
shall be incapable of being chosen or of sitting as a senator or a member of the House of
Representatives.
Section 44 also contains a proviso to sub-section (iv) as follows:
But sub-section iv. does not apply to the office of any of the Queen’s Ministers of State for
the Commonwealth, or of any of the Queen’s Ministers for a State, or to the receipt of pay,
half-pay, or a pension, by any person as an officer or member of the Queen’s navy or army, or
to the receipt of pay as an officer or member of the naval or military forces of the Common-
wealth by any person whose services are not whelly employed by the Commonwealth.

In this chapter we consider the operation of s. 44 in relation to offices of profit gener-

ally. In the next chapter we consider the specific problems which arise in relation to the
Queen’s Ministers of State.

(b} Problems of definition

5.2 The expression ‘office of profit under the Crown’ is one which is uncertain in
scope and application. It originates from British statutes dating back to the early eight-
eenth century which sought to prevent the use of Crown patronage to win the support
of members of the House of Commons and has been described as a ‘relic of a bygone age
in governnent administration’.’ The imprecision of the language employed has resulted
in some problems of definition relating to some of the major elements in the expression.
Professor Lane describes an ‘office’ as a public position having a certain tenure, duties
and emolument, and that definition appears uncontroversial.? The meaning of ‘profit’is
a little more elusive and best explained negatively: it appears that an office is not one of
profit if it has never had attached to it anything in the nature of a salary or fee, and no
holder of the office could claim payment of such emolument under any circumstances.
Payment of reasonable expenses incurred in carrying out an office does not make it one
of profit.* However, the fact that the holder of an office is not paid any emolument
which otherwise attaches to the office does not afTect his position as the holder of an
office of profit.* The major practical difficulties which arise in relation to the element of
profit are discussed in Chapter 6, dealing with the appointment of assistant ministers.

5.3 The major definitional problem which arises in the context of this chapter is
whether a particular office is ‘under the Crown’. In both the Commonwezlth and the
States there are some classes of office which are clearly offices of profit under the
Crown. These include ministers and public servants.” The uncertainty lies at the mar-
gins of government employment. Thus, in the area of public authorities and other
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offices of a semi- government nature, both State and Commonwealth, there is often
considerable doubt as to whether a particular office is one of profit under the Crown.
Professor Sawer, in his submission, raises the question whether the expression ‘under
the Crown’introduces* . . . the conception of the “shield of the Crown” and the
jungle of conflicting decisions of the highest courts in which that aspect is considered’:®
if a particular public authority is ‘within the shield of the Crown’, then presumably,
such an argument would run, a person working for that authority can be said to hold an
‘office of profit under the Crown’ within the meaning of 5. 44 (iv).

5.4 Hogg’ in his study states that the use of the expression ‘within the shield of the
Crown’ has the effect of falsely suggesting that the legal issue is whether the public
authority is the Crown or a part of the Crown. He continues:
in fact, of course,this is never the issue. The corporation cannot be the Crown or a part of
the Crown in any legaily meaningful sense. The legai issue is whether the nature of the re-

lationship between the corparation and the Crown entitles the corporation to the particular
Crown attribute which is claimed.®

The major question in cases where a public authority claims Crown attributes is usually
whether the authority is a servant of the Crown. To decide this question, courts apply
the ‘control test’: that is, what is the extent of ministerial control over the authority?* If
the authority can carry on its functions with considerable freedom from ministerial con-
trol, it is not a Crown servant. If, however, the minister’s control over the corporation is
similar to that which he has over a government department, then it is a Crown servant.
Hogg notes generally here that:

It is not possible to specify precisely what degree of control is required to make a public cor-
poration a servant of the Crown, but the trend of the decisions seems to be against finding
that public corporations are servants of the Crown.'®

5.5 Most cases in this area concern claims by authorities to immunity from statutes
which do not bind the Crown. In addition to determining whether the authority is the
servant of the Crown, there is a further issue: will the application to the corporation of
the statute in question impair some interest or purpose of the Crown? Hogg states that
if the authority is a Crown servant, it is usually obvious that the application of the stat-
ute in question to it will impair some interest or purpose of the Crown. A perusal of the
cases, however, reveals Professor Sawer’s ‘jungle of conflicting decisions’ as to the ap-
plication of the control test to particular authorities performing particular functions.
The matter is further complicated, in that the cases suggest an authority may be a
Crown servant in the exercise of certain of its functions and an independent body in the
exercise of others. !

5.6 The uncertainty concerning the meaning of the expression *office of profit under
the Crown’ is well illustrated, albeit in a different context, by the parliamentary debate
over the proposed appointment of Senator Gair as Ambassador to the Republic of
Ireland in 1974, On that occasion, the principal matter at issue was the precise time at
which Senator Gair had assumed (or would assume) the ambassadorship. On the
answer to that question turned the further question of whether he was disqualified as a
senator, because he held an office of profit before the issue of the writ by the Governor
of Queensland, on 2 April 1974, for the half-Senate election in that State. The answer to
that question in turn would decide whether his place should be filled as a casual
vacancy or under the normal processes for election to the Senate, except that there
would be six places, rather than the usual five, to be filled.! A doubt has been expressed
whether an ambassadorship is an office of profit under the Crown, a view which derives
from statements in May’s Parliamentary Practice at the time of Federation."” Professor
Sawer argues convincingly against the view in May stating that
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under the conditions of today, an ambassadorship is par excellence an office of profit under

the Crown, the appointee being in every sense a servant of the central executive government

and pzid a salary.™
3.7 There is, then, little or no judicial guidance in determining whether particular
offices are ‘under the Crown’ for purposes of s. 44 (iv). Certainly, we know of no case
where the specific question of parliamentary qualification in this context has come be-
fore the courts for decision. Because of this uncertainty, and also because of the effect
of the present officially prevailing interpretation of the word ‘chosen’ in s. 44, that it is
wide enough to include nomination {as to which see paras 5.15 —5.22), candidates who
have regarded themselves as possibie holders of an office of profit have, naturaily
enough, tended to err on the side of caution and resigned before nominating. The result
of such action may be severe personal disadvantage if their quest for pariiamentary
office is unsuccessful.

(¢} Justification of the concept

5.8  The difficulties which have arisen from the use of the expression ‘office of profit
under the Crown’ have largely been ones of definition. We have in fact concluded that
they are of such magnitude that the traditional constitutional lan guage is inadequate for
today’s conditions and should be discarded. But we regard the core convepts behind the
present language as being of utility and requiring retention in some form, and it is those
with which much of our discussion in the rest of this chapter is concerned. In our dis-
cussion of this aspect of s, 44 (iv) we deal with the various categories of offices which
are generally considered to be, or have the potential of being, offices of profit. Qur pri-
mary concern is to determine those offices whose occupancy is incompatible with
membership of Parliament and to devise a clear and detailed statutory statement on the
matter, so that public office-holders seeking parliamentary office and members of Par-
liament will be able readily to ascertain their position. We fully endorse the view of the
Law Reform Committee of Western Australia that:
qualification for membership of Parliament should be on as wide a basis as possible
and that any restriction in membership should be contained in legislation which is easily
interpreted by those who may be affected. "

5.9 The exclusion of holders of offices of profit under the Crown from membership of
Parliament has its roots far back in our parliamentary history. The traditional consider-
ations which have governed decisions as to which offices should disqualify a person
from membership of Parliament have been usefully summarised in the Report of the
Law Reform Committee of Western Australia as follows:

{(a) The need to limit the control or influence of the Executive over Parlizment which
could otherwise exist if an undue proportion of members of Parliament were
office-holders;

{#) The incompatibiity of certain offices with membership of Parliament. This covers not
only the physical impossibility of fulfilling both the duties of the office and the duties of
amember of Parliament (including the member’s duties to his constituents) but also the
need to prevent certain offices, such as judicial offices and offices held by senior public
servants, being held by persons who are, as members of Parliament, engaged in political
controversy;

(¢) The need to maintain the principle of Ministerial responsibility by preventing office-
holders whose duties involve the mzking of decisions on matters of public poticy and for
whose decisions a Minister js ultimately responsible to Parliament, being themselves
members of Parliament,

3.10  We do not dispute the validity of (a), recognising that there may still be oppor-
tunities for Executive patronage. To (b) we would add an additional consideration by
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way of corollary. This is the expectation that members of Parliament owe a duty of im-
partial judgment in the interests of their electorate. The capacity to influence public
affairs which stems from this would be severely affected if members were able to hold
official positions. The same can be said, of course, about the holding by members of cer-
tain private offices but they do not come within the purview of this Report. As to (c),
while we can see the validity of the point being made, it is, in our view, of less sig-
nificance than the other two considerations. As will be seen from our recommendations,
we take the view that there is a role, in certain clearly specified offices, for members of
the Parliament to contribute to the deciston-making process as representatives of the
Parliament.

5.11 In this chapter three major questions arise for consideration and are recurring
themes in what follows. The first is whether the constitutional prohibition should apply
to all classes of office of profit or whether there should be some exceptions. If there are
1o be exceptions, on what basis should they be decided? The second major question is
the time during which the prohibition should apply and, in particular, whether it should
apply from the date of nomination of the candidate, from the date of his actual election
or, where this is different, from the date on which he takes office. Thirdly, are there any
other offices which, by their nature, should exclude a person from membership of the
Commenwealth Parliament, even though they are outside the scope of the existing pro-
hibition in s. 44 (iv)? An example to be considered here is State polititicans. These
themes and concerns form the basis of our analysis of the issues and consequent rec-
ominendations in this chapter.

THE POSITION OF PUBLIC SERVANTS

(a) Commonwealth public servants

5.12 Present position. Concern about the effect of s. 44 (iv) on the ability of public
servants to seek elective office in the national Parliament was the catalyst which
resulted in the referral to this Committee of the broader question of the qualifications
and disqualification of members of, and candidates for, the Parliament (see Chapter 1).
The major concern here is that Commonwealth and State public servants do not have
equal rights with other citizens to seek election to the Commonwealth Parliament.
Under the law as presently interpreted, public servants must generally resign before
seeking nomination for a place in the Commonwealth Parliament. If they are unsuc-
cessful in the election, they do not (except in New South Wales) have a right of re-
instatement to their former public service position. At best, they may seek to be reap-
pointed subject to the exercise of a discretion by, in some instances, the relevant Public
Service Board or in others, the State Government.

5.13 This is the basis of Senator Colston's concern and the impetus for his Private
Member’s Bill to amend s. 44 (iv). We fully share this concern and are strongly of the
view that public servants should not be disadvantaged in their employment when they
seek o exercise their legitimate right as citizens to stand for the Commonwealth Parlia-
ment. There was a good deal of support for this view in the submissions we received.'®
Thus, referring to s, 44 (iv) and s. 73 of the Commonwealth Electoral Act 1918, the
Queensland State Service Union commented:

In our view, this is an exclusive discrimination against Public Servants and a considerable de-
terrent against Public Servants who may otherwise seek to aspire to be chosen s a Parlia-
mentary Representative in the Commonwealth Parliament.”’
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The Law Council of Australia, on the other hand, through its Constitutional Law Com-
mittee, took the view, although unsupported by detailed argument, that it ‘is neither
necessary nor desirable that there should be any amendment to any of sub-sections (1)
to (v) of section 44 of the Constitution’.'* The submission continued:

It has not been shown that the present system has caused any particular hardship to any per-
son holding an office of profit under the Crown,™

3.14 We do not share the Law Council’s satisfaction. Rather, as we have already
stated, there is genuine cause for concern at the disadvantaged position of public ser-
vants seeking to exercise their democratic right to stand for the Commonwealth Parlia-
ment. In our view, the criterion which must prevail is that no member of Parliament
should be in a position to receive two salaries, one as a parliamentarian and the other as
a public servant or other public office-holder. It is possible, as we show later in this
chapter, to achieve a position where this criterion is met without discriminating against
public servants.

3.15  Possible amendment of Public Service Act and General Orders. As we related
in the introductory chapter of this Report, the second aspect of this reference arises out
of a motion placed before the Senate by Senator Mason. His motion sought re- examin-
ation by the Government of the requirement in Public Service Board General Order
3/D/4 that an officer or employee of the Public Service who wishes to nominate for
election to Parliament must resign ‘before nomination’. Re-examination was sought on
the ground that the wording and effect of General Order 3/D /4 may be contrary to the
requirement of s. 44 (iv) that persons holding an office of profit under the Crown shall
be incapable of being ‘chosen or of sitting’ as a member of either House of the Parlia-
ment. It was suggested in the motion that a conditional resignation, contingent upon
being chosen, might suffice. This motion came up for discussion in the Senate on 28
February 1980 and, following acceptance of an amendment moved by Senator Missen,
Chairman of this Committee, the matter was referred to this Committee for consider-
ation as part of the wider question of the qualification and disqualification of members
of Parltament.?

5.16 The Public Service Board, in its submission in April 19802 indicated that Gen-
eral Order 3/D/4 and related General Order 5/F/14 were in the process of amend-
ment. These amendments are being drafted in conjunction with amendments to the
Public Service Acr 1922 which will make the re-appointment of unsuccessful public
service candidates who wish it mandatory. It is a matter of concern to us that these
foreshadowed amendments have still not been introduced into the Parliament, and we
urge the Public Service Board to take all necessary steps to ensure their immediate
introduction.

5.17 At present, s. 47C of the Public Service Act provides that, where the Public Ser-
vice Board is satisfied that a permanent officer resigned from the Service in order to be-
come a candidate for a Federal or State parliamentary election, that he was a candi-
date, that he failed to be elected, and that his resignation was effective not earlier than
one month before the close of nominations, the Board may, upon application within
two months of the declaration of the result of the election, re- appoint him to the Ser-
vice at his previous salary. Section 82B provides in similar terms for temporary em-
ployees. The proposed amendments to the Act will, therefore, provide Commonwealth
public servants who have been unsuccessful at an election with a statutorily guaranteed
right of re-appointment. To some extent, this overcomes the problem with which
Senator Colston is concerned—but only in the case of Commonwealth public servants.
State public servants are unaffected and must stifl rely on the situation which obtains in
their particular State.
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5.18 The amendments to the General Orders, like those to the Act, arise in the con-
text of the Report of a Sub-committee of the Joint Council of the Australian Public Ser-
vice (a joint staff-management consultative body established under the Public Service
Act), which examined the issue of the parliamentary candidature of public servants in
1973.2 The Sub-committee formed the view that the only requirements for resignation
should be those laid down in Federal or State laws. Accordingly, it recommended that
General Order 3/D /4 be amended:

(1) toindicate that an officer or employee who wishes to contest a Commonwealth or State
parliamentary election, or an election of the Northern Territory Legislative Assembly,
should ensure that he ascertains whether there are any legislative provisions that may
require resignation from the Service, e.g. before nomination;

(i) to give guidance to stafl members on the legislative provisions relating to elections for
the Commonwealth Parliament and the Northern Territory Legislative Assembly.”

5.19 Referring to this recommendation in its submission, the Board comments:

This was accepted, and the Board’s General Orders, which currently direct resignation be-
fore nomination, will consequently be amended.*

Nevertheless, it is clear that the Board still views resignation at the time of nomination
as a constitutional necessity in the case of public servants seeking election to the Com-
monwealth Parliament.” This view was also held by the Sub-committee and is based on
legal advice to the effect that the meaning of the word ‘chosen’ in s. 44 is probably wide
enough to include the nomination of a candidate.® It is this interpretation which is the
basis of Senator Mason’s motion.

5.20 The Sub-committee’s Report also refers” to s. 73 of the Commonwealth Elec-
toral Acr 1918 which provides in part:
73. Nec nomination shall be vaiid unless —
(a) the person nominated consents to act if elected, and declares that he is gualified under
the Constitution and the laws of the Commonwealth to be elected as a Senator or a
member of the House of Representatives as the case may be;

The Report states that legat advice indicates thats. 73°. . . refers to a declaration
by the person nominated that he is presently qualified” and that this construction
accords with the view that the meaning of ‘chosen’ in s, 44 is probably wide enough to
include the nomination of a candidate. The Sub- committee’s Report further states that
there is fegal advice to the effect that
a member of the Australian Public Service cannot properly make such a declaration until he
has resigned. It would be legally possible to amend section 73 in this respect, but any amend-
ment made would not alter the effect of section 44 of the Constitation, that is to say it would
still be necessary for him to resign before nomination.®

5.21 In our view, this interpretation of 5. 44 is not persuasive, despite the authority
which it appears to have commanded. We note that s. 82 (1) of the Commonwealth
Electoral Act 1918, which has a marginal note ‘proceedings on nomination day’, pro-
vides that, if the number of candidates nominated in a Senate election is not greater
than the number to be elected, the Commonwealth Electoral Officer shall declare the
candidate or candidates elected. There is a similar provision in s. 82 (2) in the event
that only one candidate nominates for a Division in a House of Representatives elec-
tion. These provisions may be the origin of the interpretation of ‘chosen’”as extending in
some cases back to the date of nomination. However, it may be argued that the nomi-
nation process, which does not involve the mass of the electors at all (unders. 71 {(b) of
the Commonwealth Electoral Act the nomination must be signed by at least six persons
entitled to vote at the election for which the candidaie is nominated), is not in fact a
process of ‘choice’ by the electors except in a highly technical and artificial sense. If this
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is so, 1t can be further argued that the qualifications of the nominee would not matter
within the terms of s. 44, In our view, no real process of choice occurs until one candi-
date is favoured ahead of others by receiving more votes than his opponents on the day
of the poll. It is unfortunate that the wide view of the meaning of ‘chosen’ has resulted
in & requirement that public servants resign before nominating with the possibility, as a
result, of severe personal disadvantage. In this context, we note that the occasions on
which s. 82 of the Commonwealth Electoral Act has applied have been infrequent, the
last occasion being a by- election for the House of Representatives seat of Cunningham
in 1956. In any event, the case of a candidate who holds what is currently termed an
office of profit under the Crown, and who is elected unopposed, is covered by our rec-
emmendation, which provides that his office would be vacated at the time he becomes
entitled to a parliamentary allowance,

5.22 If our view of the meaning of ‘chosen’ is correct, the only legal requirement for
public servants wishing to seek election to the Commonwealth Parliament is that they
tender their resignation with effect from the date of election. It can be argued, of
course—at least in the case of Commonwealth public servants—that the amendments
to the Public Service Act which are foreshadowed in the Board’s submission will effec-
tively remove any insecurity as to employment, and hence, any limitation on the exer-
cise by public servants of their civil rights. Nevertheless in our view, this is not a satis-
factory solution to the present situation, not least because it does not, and indeed
cannot, deal with the position of State public servants, which we discuss in detail below.
In addition, it still impedes the exercise by Commonwealth public servants of their right
to stand for parliamentary election by depriving them of salary from the time of resig-
nation until election day. Nor is the taking of recreation or long service leave a satisfac-
tory solution under the prevailing interpretation of the provision, as the candidate
would still be in receipt of salary and therefore holding an office of profit. There will be
circumstances in which it is undesirable for a public servant seeking political office to
continue working during the election campaign, if his job involves him in areas of
government policy of a sensitive nature with the potential for political controversy. In
other situations there may be no such reason for a public servant to absent himself from
his job if he decides that he does not need the extra time for purposes of conducting a
campaign. In that situation, of course, it would be necessary to ensure that the Govern-
ment’s time and facilities were not being used to assist the candidate in his bid for elec-
tion. As for those public servants who feel obliged, because of the nature of their work,
or the pressures of the campaign, to be absent from their Job during an election cam-
paign, if our recommendation is accepted, there will be no impediment to their taking
accrued leave until the day of the election.

3.23 Recommended approach. We have concluded that there are two important
principles to be upheld:
{2) to ensure that a member or senator is not simultaneously a member of the Commeon-
weaith Parliament and a Commonweaith public servant and in receipt of two salaries as
aresult; and

(b) to ensure that Commonwealth public servants are not effectively discouraged from
standing for the Commonwealth Parliament.

If these principles are accepted, a simple but effective solution lies in taking as the cru-
cial date the date at which a person elected to Parliament becomes entitled to a parlia-
mentary allowance and providing for the resignation of a public servant candidate, who
is elected, to be effective from that date. If the Constitution is amended to provide that
a person who holds what is presently termed an ‘office of profit’is to be deemed to have
vacated that office at the date that he becomes entitled to payment of a parliamentary
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allowance, these two principles will be satisfied, As a corollary, we provide for the im-
mediate vacation of his place by any member who becomes employed in the Common-
wealth Public Service. We discuss this solution in greater detail in the final section of
this chapter.

{b) Members of the Defence Force

5.24  Present position. Full-time members of the Defence Force, like public servants,
come within the terms of's. 44 (iv) as holders of offices of profit. Accordingly they are,
while the holders of such offices, ‘incapable of being chosen or sitting’. However
members of the various Reserve Forces—that is, the Naval Emergency Reserve Forces,
the Citizen Naval Forces, the Regular Army Emergency Reserve, the Citizen Military
Forces, the Citizen Air Force or the Air Force Emergency Force—who normally serve
only part-time in those forces are, by operation of the proviso, excluded from the
disqualifying effect of s, 44 (iv), {We refer to this matter again in paras 5.64--5.70).
Special legislation, the Defence (Parliamentary Candidates) Act 1969, has been
enacted to provide for the situation of a member of the Defence Force who wishes to
seek election to the Parliament and, if unsuccessful, to subsequently return to the De-
fence Force.

5.25 The Act takes account of three different classes of Defence Force members
—officers, enlisted members and members of the Reserve Forces in continuous full-
time service —and makes provision for each in a different way. First, s, 7 provides that
where an officer of the Permanent Naval Forces, the Australian Regular Army, the
Regular Army Supplement or the Permanent Air Force applies to the chief of staff of
his arm of the Defence Force to be transferred to the appropriate Reserve and he
satisfies the chief of staff that he intends, if he is transferred, to become a candidate for
election as a member of, among others, one of the Houses of the Commonwealth Parlia-
ment at an election which he specifies in his application, the chief of staff may so trans-
fer him. Section 10 provides for an officer transferred to a Reserve under s. 7 to be re-
instated, upon application, in the force of which he was a member before his transfer to
the Reserve. Secondly, s. 8 provides in similar terms for the discharge of enlisted
members of the Defence Force if they satisfy their chief of staff that they intend to be-
come a candidate for election. Finally, s. 9 provides that the appropriate chief of staff
may upon application terminate the service of a member of the Reserve Forces who is
rendering continuous full-time service, if he is intending to seek election. There are re-
instatement provisions for these two classes also, which provide for them to be restored
to their former position upon application to the chief of staff within a specified time of
the end of the election (ss. 11 and 12).

5.26 In addition, ss. }3 and 14 relate to the compulsory re- instatement of officers and
enlisted members. The purpose of these provisions is to enable the Defence Force to re-
quire a member of the forces who was not successful at an election to complete the
period of service on which he was engaged before he became a candidate, They are gen-
erally used in the case of persons whose skills are in demand within the Defence Force.
Section 13 provides that where an officer has been transferred to a Reserve under s. 7
and the appropriate chief of staff is satisfied that he was not nominated in the relevant
election or that, although nominated he was not elected, and he has not applied for re-
instatement, the appropriate chief of staff may serve on him a notice requiring him to
apply for re-instatement within two months of the ‘declared date’. (This is a date
published in the Gazette on which the Minister declares that he is satisfied that the re-
sult of the election is certain). If such a person does not apply for re-instatement within
the two months he is, by sub-s. 13 (2}, deemed 1o have made such an application on the
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last day of the period of two months. Thereafter, s. 10, which deals with voluntary ap-
plicants for re-instatement and gives a chief of staff discretion on the actual decision to
re-instate or not, applies. Section 14 makes similar provision to s. 13 for enlisted
members. Although these provisions allow for compuisory re-instatement, they are
selective in their operation, as the whole process is only set in train at the discretion of
the relevant chief of staff. It is not relevant to our inquiry whether the Defence Force
has the power, at its own choosing, to selectively force unsuccessfui candidates to apply
for re-instatement.

5.27 Re-instatement under ss. 10, 11 or 12 is at the discretion of the chief of staff. As
such, it is subject to the same objections which we raised about ss. 47C and 82B of the
Public Service Act 1922 in relation to public servants. As a minimum requirement, we
would expect that ss. 10, 11 and 12 would be amended in conjunction with the
foreshadowed amendments to the Public Service Act so that re-instatement of unsuc-
cessful candidates will be mandatory. Such an amendment will remove from members
of the Defence Force the additional disability of possible loss of livelihood if they are
unsuccessful at the election—a disability which, we have already indicated, we regard
as contrary to the democratic right of all citizens to seek parliamentary office.

5.28 There is another aspect of these provisions which causes us concern. It is the dis-
cretion, vested in a chief of staff, as to whether to grant the application for transfer, dis-
charge or termination, as appropriate, when it is made by a person and that person
satisfies the chief of staff that he will, if the application is granted, become a candidate.
While we are confident that abuses would not generally occur, the nature of these pro-
visions does leave open the potential for abuse. Refusal of an application would prevent
a member of the Defence Force from seeking election. There is, therefore, an oppor-
tunity for interference with the exercise of political rights, which should not be left on
the statute books.

3.29  Recommended approach. In accordance with our general approach in this
chapter, we propose that members of the Defence Force, like public servants, should
not be required to resign until they are sure of election to the Commonwealth Parlia-
ment. In that way, principles which have guided us in our consideration of the issues in
this chapter—that members of Parliament cannot at the same time be in government
employment and receiving two salaries as a result and that members of the armed ser-
vices should not be effectively discouraged from standing for Federal Parliament—will
be upheld. The extensive constitutional provisions which we recommend at the end of
this chapter to replace s. 44 (iv) and ils proviso, and s. 45, will achieve this result. They
provide that, upon becoming entitled to a parliamentary allowance, a member of the
permanent Defence Force shall be deemed to have ceased emplovment as such.

5.30  Until such constitutional changes are effected—and in the event that they are
not accepted—two amendments to the Defence (Parliamentary Candidates) Act 1969
should be enacted. First, for the reasons we suggested above, re-instatement of unsuc-
cessful candidates who apply under ss. 10, 11 and 12 should be made mandatory rather
than discretionary as now. Secondly, ss. 7, 8 and 9 should be amended so as to remove
from a chief of stafl the discretion which he currently has to grant the transfer, dis-
charge or termination that is sought. As we have already indicated, such a discretion is,
on the face of it, anti- democratic and should be replaced by a provision which makes
the granting of the application mandatory once the applicant establishes to the satisfac-
tion of the relevant chief of staff that he intends to be a candidate.

5.31 Recommendations: 1. Sectians 7, 8 and 9 of the Defence { Parliamentary Candi-
dates) Act 1969 should be amended so as to make the grant by a chief of staff of a
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transfer, discharge or termination, as the case may be, mandatory once the applicant
satisfies the chief of staff that he intends to become a candidate for election to the
Parliament.

2. Sections 10, 11 and 12 of the Defence (Parliamentary Candidates) Act 1969 should
be amended to make re-instatement of a person who has been granted a transfer, or a
discharge or whose continuous full-time service has been terminated because that per-
son was a candidate for election to the Parliament, mandatory,

(c) State public servants

5.32 Present position. All the States make provision in some way for the sitvation of a
State public servant seeking election to the House of Representatives or the Senate. In
four States, South Austratia, Tasmania, Victoria and Queensland,” a public servant
who resigns to contest a Federal election and is unsuccessful may be re-appointed at the
discretion of the Governor-in-Council. The application for re-appointment must be
made within a specified period of the declaration of the results of the election (three
months in Queensland, two months in the other States). Upon re-appointment, the per-
son is treated as though he had been on leave without pay, so that his continuity of ser-
vice is not affected by the resignation. The practical effect of these provisions is that the
power of re-appointment is at the discretion of the State Cabinet. We do not regard the
legislative position in these four States as satisfactory. The matter can be politically sen-
sitive and the potential for abuse cannot be ignored. Indeed, Senator Colston has
charged the Queensland Government with just such an abuse of this discretion.®

5.33 The Public Service (Commonwealth Elections) Act 1943 of New South Wales
provides for automatic re-appointment of unsuccessful candidates for the Common-
wealth Parliament who resigned from the public service within three months of the
election and re-apply within two months of the declaration of the poll. Upon re-
appointment the period of resignation is to be treated as though the officer had been on
leave without pay. This is much to be preferred to the position in the four States re-
ferred to in the above paragraph and, except that it deprives the officer concerned of in-
come for the period of the election campaign, is quite satisfactory.

5.34 In Western Australia, an Administrative Instruction of 18 February 1981 from
the Public Service Board requires 2 State public servant who wishes to seek election to
the Commonwealth Parliament to resign no later than the date of nomination. If unsuc-
cessful, the public servant may, within one week of the declaration of the result of the
election, apply for re-appointment, and the Public Service Board has a discretion
whether to re-appoint him. It is worth noting that this new Administrative Instruction
replaces an earlier one which provided for feave of absence to be granted to public ser-
vants wishing to contest a Commonwealth election. The change is based upon the view
that the word ‘chosen’ in s. 44 is wide enough to encompass the process of nomination.

5.35 Recommended approach. State public servants, of course, hold offices of profit
under the various State Crowns. In Western Australia there is a positive requirement
that they resign before nominating for the Commonwealth Parliament. Provisions in
the other States do not contain a requirement that public servants resign; they do, how-
ever, seem to contain an underiying presumpticn that public servants will resign before
contesting a Commeonwealth election. We assume that the presumption that public ser-
vants will resign is based upon the wide interpretation of the word ‘chosen’, which we
discussed in paras 5.19-21 and with which we do not agree.

5.36 In four States, the re-empioyment of public servants who resign to contest a
Commonwealth election and are unsuccessful rests upon the exercise of a discretion
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vested in the State Cabinet. In another State, Western Australia, the discretion is vested
in the Public Service Board. Senator Colston, speaking in the Senate in May 1978, ex-
pressed particular concern at the situation of State public servants.” We have given
considerable attention to the position of the States in this matter, and are gravely con-
cerned about the impediments placed in the way of an unfettered exercise by public ser-
vants of their right to seek public office.
5.37 Inour deliberations, we have kept in mind two clear principles:
{a} any person who holds a State or Commonwealth public service position should be ineli-
gible tosit in Parliament; and
{b) there ought not to be any additional disabilities on State public servants seeking elec-
tion to the Commonwealth Parliament than those laid down in the Constitution.

A requirement, such as that in the Western Australia Public Service Board’s Adminis-
trative Instruction amounts to such a disability. So, 100, in our view, does the threat of
loss of livelihood posed by a discretion to re-appoint vested in a State Cabinet. It s
essential in a democratic society that every citizen should have a clearly established
right to seek parliamentary office without being subjected to the threat of loss of liveli-
hood. We call to the attention of those State Governments which place in the way of
their pubtic servants the sort of disability to which we refer in (b) above, that they are
denying this right to a significant number of citizens, Indeed, in our view, it is incumbent
upon the States, as constituent parts of the Federation, to recognise the right of all citi-
zens, including public servants, to seek parliamentary office, unfettered by the fear of
loss of livelihood. We urge the States concerned, at least as an initial step, to amend
their legislation to give public servant candidates who are not elected to Parliament a
guaranteed right of re-appointment, instead of the existing discretion vested in State
Government. Such action will at feast remove the fear of loss of livelihood.

5.38  We realise that the presumption that public servants will resign before nominat-
ing for the Commonwealth Parliament, which is implicit in the provisions of five States
{Western Australia is the exception: it has a positive requirement of resignation) is
based on the prevailing interpretation of the word ‘chosen’ in s. 44, This interpretation
is to the effect that the process of choice can occur at the time of nomination, so that
any disability attaching to a candidate at or after that time (such as holding an office of
profit) will disqualify. If our recommendations for constitutional change are accepted,
this problem wilf be at an end. Qur recommendations provide that several specified
classes, among them State public servants, who are elected to the Commonwealth Par-
liament will be deemed to have ceased their employment with the State at the time they
become entitled to an allowance under s. 48 of the Constitution. We wish to stress that
nothing in our recommendations is intended to prevent State governments from
legislating to provide that their public servants may Lake accrued ieave during the
course of their election campaign.

(d) The Colston Bill

3.39  We are indebted to Senator Colston for his initiative in introducing, in the form
of a Private Member’s Bill, an amendment tos. 44 (iv). Although Senator Colston's Bill
is clearly intended to deal with situations beyond that of public servants, it is convenient
to discuss it here because it was in the context of the disadvantages faced by public ser-
vants that the Bill was introduced. The Constitution Alteration (Holders of Offices of
Profit) Bill 1978* proposes that the Constitution be amended by adding at the end of s.
44 the following paragraph:

Sub-section iv. shall not prevent a person who holds an office of profit under the Crown from

being chosen as a senator or as a member of the House of Representatives but a person who
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holds such an office shall be incapuble of sitting or of receiving any allowance as a senator or
as a member of the House of Representatives. Clearly the purpose of amending s. 44 in this
way is o allow a public servant Lo retain his office from the time of nomination right up until
such time as, following his electoral success, he is required to take his seat.

5.40 Several submissions® were critical of the Colston Bill, suggesting that it would
not achieve the purpose intended, or that it would be open to abuse. It was pointed out
that the wording of the amendment is open to an interpretation whereby an office-
holder may retain his office, stand for election and be chosen, vet continue in office
without taking his seat. The Law Council sees the solution to this in a provision that an
office- holder elected to Parliament should automatically lose his office of profit upon
election.” Mr P.D. Mavo, General Secretary of the National Country Party (WA)
suggests the addition of a provision requiring an office-holder to resign his office of
profit within three months of his efectiion.” Both seek to achieve the same end by differ-
ing methods.

5.41 Professor Lane, however, sces the problem in a slightly different way.* He points
out that an office-holder (public servant, eic.), although elected in that capacity would,
while still an office-holder, ‘be incapable of sitting or of receiving any allowance as a
senator or as a member of the House of Representatives’. This disability to sit would at-
tract s. 45 (i) with the effect that his ‘place shall thereupon become vacant’. Professor
Lane then points out that if the person invoived is a senator, the resulting casual
vacancy would have to be filled by the appropriate State Parliament under s. 15 of the
Constitution. He asks whether this was intended L0 be the effect of the Colston amend-
ment or whether it is preferable for the appropriate State governor to cause a writ to be
issued for the election of a new senator. To achieve this effect, he suggests that the fol-
lowing words should be added at the end of the proposed amendment: “and the election
so far as it aifects that person shall be void and of no effect and the seat is vacant.,” While
the solution put forward by Professor Lane may have the effect of overcoming needless
casual vacancies, it would nevertheless not solve the basic problem. The obvious impti-
cation which arises from Professor Lane's interpretation of the Colston amendment is
that an office-holder —in order to avoid the immediate creation of a disability upon
election —must resign before election. Such a requirement puts an unsuccessful candi-
date in exactly the same position as he is without the Colston amendment.

5.42 Clearly there is an anomaly in the amendment proposed by Senator Colston. We
have carefully considered the proposals to remedy this anomaly put forward in sub-
misstons. But we have concluded that none of them -—with the exception of the Law
Council’s proposal which is similar to our recommendation —is a satisfactory method
of ensuring the establishment of what we regard as the basic principle which lies behind
s. 44 (iv) and which needs to be maintained: that no member of Parliament is in receipt
of two salaries from the Crown. What is important is that no one should be entitled to
take a seat or, if already a member, continue to sit, while holding an office which entitles
him to receive an additional salary from the Crown, or be in receipt of a continuing
benefit from the Crown. The Bill introduced by Senator Colston has acted as a catalyst
for numerous other changes recommended by us in this Report. These changes wiil re-
quire comprehensive legislation to set in train the necessary referendum process to
amend the Constitution accordingly. As a result it is not appropriate, in our view, that
the Bill should proceed any further.

5.43 Recommendation: The Bill entitled the Constitution Alteration (Holders of
Offices of Profit) Bill 1981 should not proceed.
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THE POSITION OF OTHER PUBLIC OFFICE HOLDERS

(a) Commonwealth authorities

5.44  Present position. Our concern here is with those persons who are employed by,
or are members of, Commonwealth authorities. The distinction which we are here seek-
ing to make is between persons who are members of the board or executive committee
of an authority and those who are employed on the staff of that authority in a master/
servant relationship. This distinction acquires significance when examining the appro-
priateness of members of the Commonwealth Parliament being members (as opposed
to employees) of an authority, and we discuss that question below. It is in the area of
public authorities that a good deal of the confusion arising out of the expression ‘office
of profit under the Crown’ has arisen. As we noted in the early part of this chapter
{para. 5.3), in the area of Commonwealth authorities and other offices of a semi-
Government nature, there is often considerable doubt as to whether a particular office
is one of profit ‘under the Crown’. By way of illustration, we simply refer to the fact
that employees of an independent statutory authority may be included in the
disqualification, even though appointed by the authority itself. The fact that payment is
made from non- Government funds is apparentiy irrelevant.”

5.45 Another consideration, referred to by Professor Sawer in his submission,® is that
there are other types of employment by statutory authorities, clearly not ‘under the
Crown’, which may be just as objectionable in terms of the policy behind s. 44 (iv).
Such employment would not be caught under the current provision, despite its
incompatibility with membership of Parliament. If our recommendations with regard
to statutory authorities are accepted, the position of office-holders in these authorities
will be put beyond doubt,

5.46 Recommended approach. In considering this area, we have concluded that em-
ployment by a statutory authority is incompatible with membership of Parliament.
There are, however, some statutory authorities where the advice and experience of a
parliamentarian, as a member of the governing body, would be of great benefit, and on
which the Parliament has a legitimate right to representation. It would be a condition of
appointment of a member of the Parliament to such a body that he would not receive
any remuneration, other than reimbursement of reasonable expenses. In these cases,
membership by a partiamentarian should be possible without danger of disqualificatior.

5.47 In the period before election day, however, there is no reason, in our view, for an
employee or member of a public authority of the Commonwealth to resign. In that re-
gard such a person is in the same position as a pubiic servant. In accordance with these
views, our recommendations provide that where a person is employed by a public auth-
ority of the Commonwealth, or is a member of such an authority, he shail be deemed to
have ceased such employment or membership at the date he becomes entitled to an al-
towance under s. 48 of the Constitution. In addition, our recommendation allows for
the appointment to an authority established under Commonwealth legislation of a
member of the Parliament, if the following two criteria are met:

(a) the member is nominated by the Parliament; and

(b} noremuneration attaches to the holding of the position on the statutory auth-
ority by the member, other than reimbursement of reasonable expenses,

Our recommendation envisages that the statutory authorities to which appointment of
Members of Parliament is considered appropriate should be prescribed by legislation.
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5.48 In this regard the continuing work of the Senate Standing Committee on Finance
and Government Operations, in systematically reviewing the level and extent of ac-
countability of public authorities, may be of benefit. As this exercise proceeds, it may be
that sufficient information will emerge to enable decisions to be made as to which public
authorities can properly include parliamentarians among their membership. In general
terms, and without making a firm recommendation, we would suggest that the follow-
ing guidelines could be used in making such decisions:®

(a) membership of the particular authority will not involve the member in politi-
cal controversy;

(b) membership will not make it physically impossible for the member to fulfil
his duties (including those to his constituents) as a member of Parliament;

(¢) the member’s duty of impartial judgment, in the interests of his electorate,
will not be affected by his membership of the authority; and

(d) membership of the particular authority is not of such a nature as to increase
the influence or control of the executive government.

5.49 It is significant that at present the following public authorities have Common-
wealth parliamentarians among their membership: Advisory Council for Inter-
Governmental Relations, Advisory Council of the CSIRO, Council of the Australian
National University, Council of the National Library of Australia and Parliamentary
Retiring Allowances Trust. These are all of a research or advisory nature, and it may be
that those public authorities engaged in operations of a commercial character would be
considered too politically sensitive to permit of representation from the Parliament.

(b) State authorities

5.50 Present position. Following the trend of modern government, all the States,
since the Second World War, have established a proliferation of public authorities. The
same uncertainty as to whether they hold offices of profit under the Crown applies to
employees and members of these authorities as does in the Commonwealth. Given the
prevailing interpretation of the word ‘chosen’ and probably faced with uncertainty as to
whether they hold offices under the Crown, employees and members of State public
authorities are placed in an invidious position. They must make a decision whether to
resign before nominating for a Commonwealth parliamentary election, weighing up
their chances of re-appointment should their bid for election fail, It appears that only
Tasmania and Queensland have legislation covering the position of employees and
members of public authorities who resign and then seek re-appointment.® In the other
States the position is obscure. Mostly, they are not covered and have no opportunity for
re-appointment, either as of right or by discretion.

5.51 Recommended approach. The concern we have expressed in relation to other
categories of office-holders—that of threatened loss of livelihood—is equally strong in
relation to this particular category. Indeed, because they do not in most cases have even
the right—at least in legislation—of re-appointment subject to the exercise of a statu-
tory discretion, their situation is the more deplorable. Qur proposed constitutional
amendments will enable employees and members of State public authorities to retain
their employment until, upon being elected, they become entitled to a parliamentary al-
lowance. This will remove the uncertainty caused by the possibility of a loss of liveli-
hood, which at present operates to inhibit the exercise by these citizens of their civil
rights, Until the necessary referendum can be held to effect this change, we strongly
urge the State governments concerned to provide, as @ minimum, the same rights by
way of re-appointment to the employees and members of public authorities as they pro-
vide for their public servants.
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5.52 We have concluded that it is not appropriate for a member of the Common-
wealth Parliament to continue, after his election, as an employee of a State authority.
There may, however, be different considerations where a member of the Common-
wealth Parliament was a member of a public authority in a State. There may also be
situations where a member of the Commonwealth Parliament is subsequently given the
opportunity toserve as a member of a public authority in his State. Depending upon the
nature and functions of the particular authority, there may be no incompatibitity be-
tween membership of the authority and membership of the Commonwealth Parlia-
ment. This is clearly a matter for determination on a case-by-case basis. Generally
speaking, however, we would envisage that there would be relatively few State authori-
ties on which it would be appropriate for a Federal parliamentarian to serve. With
these considerations in mind, we have drafted provisions which allow for the prescrip-
tion of those State authorities on which membership by a Federal parliamentarian is
considered appropriate. [t would be an essential criterion of prescription that the
member receive no remuneration other than reasonable expenses. Prescription would
be achieved by regulations subject to disallowance by the Parliament under the Aets In-
terpretation Act 1901.

{c) State politicians

5.53 Present position. The proviso to s, 44 (iv), which excludes from the operation
of that paragraph any of the Queen’s Ministers of State for the Commonwealth, also ex-
cludes the Queen’s Ministers for a State (that is, ministers in the State governments).
These ministers hold an office of profit under the State Crown and would, without the
proviso, be caught by s. 44 (iv). It was envisaged by members of the 1897 Ceonsti-
tutional Convention that State politicians, including State Ministers, would be able to
sit in the Commonwealth Parliament while retaining their membership of a State Par-
liament, The reference in the proviso to the Queen’s Ministers for a State is intended to
allow them to do so. State parliamentarians are now prevented from nominating for
either House of Commonwealth Parliament by the Commonwealth Electoral Act
1918, 5. 70, which is in the following terms:

70. No person who—
(a) isatthe date of nomination a Member of the Parliament of a State; or
(b) wasatany time within fourteen days prior to the date of nomination 2 member of the
Parliament of a State; or
(c¢) has resigned from the Parliament of a State and has the right, under the law of the
State, if not elected to the Parliament of the Commenwealth, to be re- clected to the
Parliament of the State without the holding of a poil,
shall be capable of being nominated as a senator, or as a member of the House of
Representatives.

5.54 Difficulties of 5. 70. While we endorse the legislative intent behind s. 70, we have
reservations about some of its effects in practice. Some of these practical difficulties
were drawn to our attention m a submission by Mr Barry Jones,” a Member of the
House of Representatives, who referred to the ‘oppressive and unnecessary problems’
raised, in particular, by paragraph (b). Mr Jones claims, with justification, that the re-
quirement in paragraph (b) that a member of a State parliament should resign fourteen
days before nominating for the Commonwealth Parliament amounts to a discrimi-
nation against State parliamentarians compared to the position of a member of one
House of the Commonwealth Parliament seeking election to the other House. That is
certainly so, as in that case the present requirement appears to be that the member has
resigned from the one House by the time of nomination for the other. Nevertheless,
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even this is not a satisfactory position, and later in the chapter (paras 5.60-61) we dis-
cuss an alternative approach to the question of a member seeking election to the other
House and recommended accordingly.

5.55 Recommended approach. No question of an office of profit under the Crown
arises in the cuse of members of State parliaments and we can see no good reason why
there should be a requirement of the sort contained in s. 70 (b) of the Commonwealth
Electoral Act. In our view, the only requirement should be that State members resign
by the time of taking their Commonwealth seat if they are successful, and we provide
for this in our recommended amendment. We would urge the States to adopt this view
also and resist the course of restoring the position under s. 70 {b) by means of their own
legislation. In our view this would have the effect of adding a further disability to those
laid down in the Constitution and, arguably, could also be unconstitutional as an
attempt to set down grounds for membership of the Commonwealth Parliament ad-
ditional to those in the Constitution.

5.56 We donot share the view of the majority at the 1897 Constitutional Convention
that it is appropriate, or indeed possible, for one person to simultaneously serve in both
Commonwealth and State parliaments. The authors of the Constitution lived in more
leisurely times and it is evident from a reading of the debates*? that some of them at least
did not envisage a very busy role for the new Parliament which they were setting up.
They were also concerned that a prohibition on simultaneous membership of two Par-
liaments would, given what they considered was a dearth of political talent, deprive one
or other Parliament of membership of the necessary calibre. As we do not share the
Convention’s view, and as a practical need for the exception in favour of State Minis-
ters has never arisen, and cannot while s. 70 of the Commonwealth Electoral Act exists,
we propose that simultaneous membership be prohibited.

{(d) Senators-elect

5.57 1t is relevant at this point to refer to an area of difficulty stemming from the
imprecise notion of ‘office of profit” which causes us particular concern, because it high-
lights the intimidatory and quite unfair effect which the uncertainty as to the meaning
of this provision can produce. Sections 44 and 45 do not purport to deal with the pos-
ition of a senator-elect: that is, a person who has been chosen but who has not yet taken
his place in the Senate. Section 44 deals with the grounds of disqualification of candi-
dates for the Senate, and s. 45 with the grounds of disqualification of senators. The in-
between position—that of senators-elect—who, on the face of it, have ceased to be can-
didates and who are not yet senators is not implicitly dealt with. One view is that there
is a hiatus, perhaps unforeseen. Another view is that senators-elect are in fact within the
terms of s. 44. We are aware of situations in the past where persons have, during this
period between election and taking their place in the Senate, declined offers of re-
employment in the public service or as research assistants 1o serving members of the
Parliament, choosing to err on the side of caution lest they put their newly-acquired
parliamentary place in jeopardy. The area of research assistance to a member of Parlia-
ment is one of particular relevance because, in addition to its obvious benefits to the
member, it can be of inestimable value to the senator-elect as 2 means of famiharising
him with the institution of Parliament and its procedures, and with the sorts of issues
which will confront him when his own term commences. A person holding such a pos-
itton can be regarded as essentially a servant of the Parliament or of a member, and not
of the Executive, and he should not be precluded from accepting such an opportunity
to gain valuable experience by an over-cautious interpretation of the expression ‘office
of profit under the Crown’. Even more disadvantaged is a public servant who resigns to
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contest a Senate election and then has a peried of several months before taking his place
in the Senate. He is not eligible for re-appointment under State or Commonwealth pro-
visions, yet may find himself without employment for up to twelve months. This is an
unacceptable price to pay for the right to serve in the Senate.

5.58 The Attorney-Generai has, however, taken the cautious approach in this matter.
In reply to a recent inquiry by Senator Evans, about the appointment of a senator-elect
to a temporary position on the staff of a member of Parliament, the Attorney-General
stated his view that s. 44 is applicable to senators-elect. While noting the absence of ju-
dicial authority on the subject, he further stated that, even though it would be a highly
technical conclusion that the position of temporary research assistant constituted an
office of profit under the Crown, such a possibility should not be ignored. The complete
opinion of the Attorney-General is set out in Appendix 2.

5.59 If our recommendations are accepted, the difficult situation of senators-elect will
be overcome. Senators-elect who take any office of profit under the Crown, whether as
public servants, employees of public authorities or the more ambiguous position of re-
search assistants to members of Parliament, will be deemed to have ceased such em-
ployment at the time they became eligible for an allowance under s. 48 of the
Constitution.

(e¢) Member of one House elected to the other

5.60 Present position. Section 43 of the Constitution is another area which has often
given rise to difficulty and confusion. It provides:

43. A member of either House of the Parliament shall be incapable of being chosen or of sit-
ting as a member of the other House.

Due to the prevailing interpretation of the word ‘chosen’—which we have discussed at
length earlier in this chapter (paras 5.19-21)—members of one House who decide to
seek election to the other have generally been advised to resign from their place im the
first House before they nominate for etection to the second House, This means that, if
they are unsuccessful in their bid for election to the other House, they have lost their
place in the first House.

5.6 Recommended approach. Consistent with the approach we have adopted with
respect to holders of offices of profit and members of State parliaments seeking election
to the Commonwealth Parliament, we take the view that a member of one House
should not have to vacate his place until he is sure of his election to the other House.
This would be at the time of the declaration of the poll. A useful side-effect of this
change would be the avoidance of the need for a by-election for the House of Represen-
tatives or the implementation of the casual vacancy provisions for the Senate if the
member was unsuccessful in his bid for election to the other House. We have therefore
decided to recommend the removal of the existing s. 43 and its replacement by a pro-
vision which would achieve the result which we regard as preferable.

THE PROVISO TO SECTION 44 (IV)y: EXEMPT CATEGORIES

5.62 The proviso tos. 44 (iv) isin the following form:

But sub-section iv. does not apply to the office of any of the Queen’s Ministers of State for
the Commonwealth, or of any of the Queen’s Ministers {or a State, or to the receipt of pay,
half-pay, or a pension, by any person as an officer or member of the Queen’s navy or army, or
to the receipt of pay as an officer or member of the naval or military forces of the Common-
wealth by any person whose services are not wholly employed by the Commonwealth.
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(a) Commonwealth and State ministers

5.63 The first category mentioned in the proviso, Commonwealth ministers, is dis-
cussed in detai] in Chapter 6 and need not be further referred to here. We have dis-
cussed the second category, State ministers, earlier in this chapter, from paragraphs
3.53t0 5.56.

(b) Military personnel and pensions

5.64 The third category of exclusion from the operation of s. 44 (iv) is ‘the receipt of
pay, half pay, or a pension, by any person as an officer or member of the Queen’s navy
or army, or to the receipt of pay as an officer or member of the naval or military forces
of the Commonwealth by any person whose services are not wholly employed by the
Commonwealth’. This part of the proviso excludes from the disqualifying effect of
s. 44 (iv) present or past members of the British armed forces (s0 long as they qualify
under the Commonwealth Electoral Act, e.g. on grounds of residence), thereby allow-
ing them to become members of the Australian Parliament. Yet full-time members of
the ‘naval or military forces of the Commonwealth’ are excluded from parliamentary
office.’ The provision is clearly discriminatory and, in our view, quite unacceptable. Its
original rationale, as explained to the Constitutional Convention by Edmund Barton,
lay in the fact that persons in receipt of pay, half pay, or pension, in the Queen’s navy or
army

. are not holding an office of profit under the Commonwealth at all, but their pay
comes from the Imperial Government. It is obvious that there is no necessity whatsoever on
the ground of interest to exclude them from having positions in the Parliament of the Com-
monwealth, because they are not servants of the Commonwealth, and have no interest what-
ever springing from the Commonwealth such as under the previous branch of the section
disqualifies anybody.* Whatever appeal such an argument may have had at the end of the
nineteenth century, it is quite inappropriate today, Accordingly, our preposal for a redrafted
5. 44 abolishes this discriminatory provision.

5.65 We accept, of course, the need to prevent the conflict of interest which would
arise if full-time members of the Australian Defence Force were able at the same time
to hold seats in the Parliament. While there can be no doubt about the validity of ex-
cluding full-time members of the Defence Force from Parliament in peacetime,
different considerations may apply in time of war. Should Members of Parliament who
wish 1o join the Defence Force in the special circumstances of war be given leave from
Parliament or should they resign their seats? While it is arguable that members who,
from motives of patriotism and in defence of the nation, join the armed forces should
not thereby be disqualified from Parliament, two other compelling arguments must be
considered.

5.66 The first difficulty is the matter of authority and loyalty which, of course, gives
rise to the same considerations as in peacetime. A soldier is subject to the final authority
of the Executive Government and must, in any situation involving his military role,
acquiesce in that authority, subject, of course, to the constraints of international law.
As a member of Parliament, his responsibility is to his electorate and to the Parliament.
On occasions, the demands which the Executive Government and the Parliament place
on his loyalty may be in conflict. We doubt whether even the emergencies of war are
such as to warrant the risk of such a conflict of interest. Indeed, it can be argued that it
is especially when the nation is imperilled by war that the possibility of such conflict of
interest must be avoided.
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5.67 The other consideration is that, if members were able to absent themselves from
the Parliament to fight in a war, their constituents would be effectively disfranchised
for the duration of their service in the armed forces. Such a situation is not really satis-
factory, and inclines us to the view that, when all the factors are considered, it is gener-
ally undesirable for members of Parliament to seek leave to serve in the armed forces in
time of war. Indeed, it needs to be emphasised that, in a democratic society, no moral
obliquy attaches to members of Parliament who stay in the Parliament while the nation
is at war. Their work is an essential part of the national war effort and should be recog-
nised as such.

5.68 Nevertheless, we recognise that there may be members who feel compelled to
take up arms during a major war and their decision should be accommodated by a grant
of leave under ss. 20 or 38 of the Constitution. In such a case they should be paid the sal-
ary which they are patently earning, that of a member of the armed forces, and their
parliamentary salary should be forfeited. This should not, however, affect the conti-
nuity of their pension rights as members of Parliament.

5.69 During the Second World War a number of members of the Commonwealth
Parliament served in the armed forces. In reply to a question from Senator Tangney,
Senator Keane on behalf of the Minister for Defence provided to the Senate, on 19 July
1944, details of the service pay and allowances of eleven members and senators who
were then serving or who had served. It appears that these members and senators
received their parliamentary allowances as well as their military pay and allowances,*
There are also instances in the Hansard record of members of Parliament being granted
leave of absence to enable them to enter or continue mikitary service.*

579 We wish to make it quite clear, however, that we do not intend to suggest that
members of the Parliament should be barred from membership of the Citizens’ Reserve
which is, of course, a part-time force. A member of the Reserve who entered Parlia-
ment should be able to continue in the Reserve without loss of rank or opportunity for
promotion. He should not, however, take any remuneration, other than reimbursement
of reasonable expenses, for his service in the Reserve.

{c) Pensions payable during pleasure

5.71 The other disqualification contained in s. 44 (iv) applies to persons in receipt of
‘any pension payable during the pleasure of the Crown out of any of the revenues of the
Commonwealth.” Concern has been expressed as to whether these words apply to pen-
sions granted under statute, in particular to pensions paid under the Social Services
Act 1947 and similar enactments.

5.72 It seems quite settled that they do not so apply. Rather the disqualification is
directed against a peculiar —and now largely defunct —class of pensions whose pay-
ment rests entirely upon royal, or vice-regal, pleasure. Such payments are now primar-
ily of historical interest. The draftsmen of the Constitution appear to have regarded the
provision’s main purpose as one of safeguarding against abuse of Parliament by way of
pensions at pleasure. This concern was expressed by Kingston at the Sydney session of
the Convention in April 1891:

Aithough it seems improbable that there will be a case of a pension created during the
pleasure of the governor-general, still it seems to me highly desirable to provide against such
a contingency. To permit a member to sit in the federal parliament whilst he was liable to be
controlled by the governor- general by the withdrawal of his pension, would be a great mis-
take, and, as provisions similar to this are contained in the various local constitutions, I {rust
that this will be retained.*’
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Sir George Grey, referring to the wide usage in the past of pensions at pleasure in
England and to the fact that they were ‘a vast abuse’, continued

. one object in putting these words in is that they would make it mmpossible to resume
this practice here without due warning that an illegal act was about to be done.*

5.73 Certainly the authors of the Constitution did not envisage that, for example, civil
servants who have retired on pensions would be disqualified on the basis of this pro-
vision. Sir Samuel Griffith specifically rejected such a interpretation, stating that ‘the
only pensioners during pleasure are military pensioners’.® The W.A. Law Reform
Committee expressed the view that all existing pensions fell outside the equivalent pro-
vision in the Constitution of Western Australia, ‘since they are granted as of right and
not at the discretion of the Crown’, quoting in support an opinion of the State
Selicitor-General %

5.74 We sought the views of the Attorney-General's Department, and the Depart-
ment stated in its submission the view that the words in question
would not disqualify a person holding a pension payable out of the revenues of the
Commonwealth that depended for its payment only upon conditions laid down by the Par-
liament in legislation, being conditions under which payment is not payable only during the
pleasure of the Crown. It is difficult to envisage such a case occurring, Even where the legis-
lation ailows for a discretion, that discretion normaily if aot invariably would be required to
be exercised in accordance with the purposes and object of the legislation, and not simply in
accordance with the wishes of the Government .

In particular the Department excluded social service type benefits from the disqualify-
ing words.

5.75 Itis clear, therefore, that the only pensions to which the disqualification applies
are those entirely dependent upon Crown pleasure or whim. Historically, such pensions
were paid to highly successful military officers. They have no real relevance in Australia
today, and, in our view, their retention serves no useful purpose. Accordingly, our
proposed redraft omits reference to them.

CONCLUSIONS AND RECOMMENDATIONS

(a) Candidates

5.76 In our consideration of the issues which arise out of s, 44 {iv) and the related
aspects of s. 45, we have been concerned to emphasise that the present situation,
whereby public servants, both Commonwealth and State, and employees and members
of public authorities of the Commonwealth and States must place their employment in
jeopardy when seeking election to the Commonwealth Parliament, should not con-
tinue. On the other hand, we are also concerned to preserve the traditional concepts:
that it is inappropriate for members of Parliament, once they take their places in the
Parliament, to hold public positions which might be thought either to expose them to
undue influence by the Executive in the exercise of their parliamentary duties or to
place undue burdens as to time upon them, so that they cannot fulfil their parliamen-
tary and constituency duties. In addition, we have been concerned to preserve the con-
cept that it is necessary to prevent certain offices, such as judicial offices and those held
by senior public servants, being held by persons who are, as members of Parliament,
engaged in political controversy. Allied with this is the duty of members of Parliament
to make impartial judgments in the interests of their electorate. Finally, we have been
conscious of the need to maintain the principle of ministerial responsibility by prevent-
ing office-holders, concerned with the making of policy decisions for which a minister
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must ultimately accept parliamentary responsibility, being themselves members of Par-
liament. Accordingly, we have concluded that the constitutional provisions shouid be
amended so that the present s. 44 (iv), with its reference to the holding of an office of
profit, and its proviso, should be replaced by a provision which spelis out in clear and
unequivocal terms the two principles which have guided us in our consideration of this
aspect of the reference. In simple terms, this means that candidates who are employed
in the public service of the Commoenwealth or of a State, or who are members of the
Permanent Defence Force, or who are employed in, or are members of, a public auth-
ority of the Commonwealth or of a State, or who are members of 2 State Parliament,
shall be deemed to have vacated that office at the time they become entitled to a parlia-
mentary allowance. This allowance is provided for in s. 48 of the Constitution, which
states that an allowance is*. . . to be reckoned from the date on which the member
or senator takes his seat’.

577 The Parliament has passed the Parliamentary Allowances Act 1952 to give
more detailed effect to s. 48. In's. 5 (iv) of that Act it is stated that the allowances of a
member of the House of Representatives are to be reckoned from and including the day
of his election. In the case of senators, provision is made by sub-s. (iii}. There are three
possible dates at which a senator becomes entitled to an allowance, depending upon the
circumstances of his becoming a senator. The possibilities are election after a double-
dissolution, in which case an allowance is payable from and including the day of elec-
tion; election to a vacancy occurring in roiation, in which case allowance is payable
from and including the first day of July following the day of his election; and being
chosen or appointed to fill a casual vacancy, in which case allowance is payable from
and including the day of his choice or appointment. If the Constitution is amended to
provide that a candidate who is in one of the several categories which are currently de-
scribed as offices of profit under the Crown is to be deemed to have vacated that office
at the date he becomes entitled to receipt of a parliamentary allowance, our two con-
cerns will be satisfied.

5.78 Finally, our amendment to s. 44 removes the discrimination effected by s. 70 of
the Commonwealth Electoral Act against members of a State Parliament wishing to
seek election to the Commonwealth Parliament, by allowing them to retain their State
seat until they receive an allowance as a Commonwealth parliamentarian. This means,
of course, that if their bid for the Commonwealth Parliament is unsuccessful, they can
retain their position in the State Parliament.

(b) Sitting members

5.79 Our concern about sitting members is to ensure that members of the Common-
wealth Parliament should not be able to take up appointments that are incompatible
with their continued membership of the Parliament. The positions which we have felt it
necessary to exclude are those in the Commonwealth Public Service, the Defence Force
of the Commonwealth, the public service of a State and the Parliament of a State. In
addition, we have excluded, on grounds of incompatibility, employment in a public
authority of a State or the Commonwealth. Nevertheless, we have decided that there
may be some Commonwealth authorities where the Parliament could well be served by
having a parliamentarian among the members of the authority. In such cases, our
recommended provisions specify that certain conditions, namely, that the authority has
been prescribed, that the member has been appointed by the Parliament and that he re-
ceives no remuneration other than reasonable expenses, must be met.

5.80 Asregards State authorities, we have reached similar conclusions. There may be
occasions, albeit rare, when membership of a State authority will not be incompatible
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with membership of the Commonwealth Parliament. In such cases, the authority must
be prescribed under Commonwealth regulations for this purpose and the member must
Teceive no remuneration other than reimbursement of reasonable expenses.

{c} Senators-elect

5.81 We have earlier discussed the ambiguous position in which senators-elect are
placed under the existing constitutional provisions, and referred to the personat hard-
ship and loss of valuabie experience which the current situation can entail. We have
indicated that our proposals, by abolishing the ambivalent reference to offices of profit
and providing for the automatic vacation of offices in the public service once a candi-
date becomes entitled to a parliamentary ajllowance, will overcome the present unfortu-
nate situation.

(d) Member of one House elected to the other

3.82 Our final recommendation in this chapter is intended to alter the position of a
member of one House who seeks clection to the other. At present, s. 43 of the Consti-
tution is interpreted as requiring that such a member must Tesign before nominating for
the other House. In our view, this is an unnecessary and unfair requirement and we pro-
pose an amendment to s. 43 which will enable a member to retain his place in the first
House until his election to the second House is certain. This approach is also consistent
with our general approach in this chapter to holders of offices of profit and State
politicians,

5.83 Recommendations:

L. Section 44 (iv) of the Constitution and the proviso to section 44 should be deleted
and a provisien to the following effect inserted in their stead:

44A. Any person who—

(i) isemployed at a wage or salary in the Public Service of the Commonwealth or in the per-
manent Defence Force of the Commonwealth;

(ii) holds any position in an authority established under 2n Act of the Parliament, unless the
awthority has been prescribed for the purposes of this section, and he or she has been
appointed by the Parliament, and receives no remuneration (other than reimbursement
of reasonable expenses) from such appeintment;

(iii) is 2 member of the Parliament of a State or of a Territory;
(iv) is employed at a wage or salary in the Public Service of a State or of a Terri tory; or

(v} holds any position with an authority of a State or of a Territory, unless the authority has
been prescribed for the purposes of this section and he or she receives no remuneration
(other than reimbursement of reasonable expenses) from such appointment,

shall be deemed to have ceased such employment or resigned such membership at the date he

or she becomes entitled to an allowance under section 48 of this Constitution,

2. Section 45 of the Constitution should be deleted and a provision to the following
effect inserted in its stead:

45. If a senator or member of the House of Representatives—
(i) hecomes subject to the disability mentioned in section 44;

(ii) becomes employed at a wage or salary in the Public Service of the Commonwealth, or
the permanent Defence Force of the Commonwealth;

{iif) accepts any position with an authority established under an Act of the Parliament, un-
less the authority has been prescribed for the purposes of this section, and he or she has
been appointed by the Parliament, and receives no renumeration (other than reimburse-
ment of reasonable expenses) from such appointment:

(iv) becomes a member of a Parliament of a State or of a Territory;
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(v) becomes employed at a2 wage or salary in the Public Service of a State or of a Territory;
or

(vi) accepts any position with an autherity of a State or of a Territory, unkess the authority

3.

has been prescribed for the purposes of this section and he or she receives no remuner-
ation {other than reimbursement of reasonable expenses) from such appointment,
his or her place shall thereupon become vacant.

Section 43 of the Constitution should be deleted and a provision to the following

effect inserted in its stead:

43. A member of either House of the Parliament who is elected to the other House shall be

deemed to have vacated his or her place in the first House upon the declaration of the polt in re-
spect of his or her election to the second House.
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