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NATIONAL SECURITY AND NATURAL JUSTICE

Caroline Bush*

Intreduction

The difficulty with national security as a subject of discussion is that it provokes a powerful
response in most commentators. This Is certainly frue of discussion amongst lawvers. As
his Honour Keith Mason (President of the New South Wales Court of Appeal) commented
laie last year', lawyers are well placed to understand the extent to which new laws depart b
from the fundamentals of our inherited rights and freedoms and to assess the impact of
these new laws. i

i New powers for detention and questioning, increased secrecy provisions, the power to issue \
1 control orders for unconvictad citizens and a variely of other law enforcement measures i
Introduced in recent times have seen a commentary from within the legal fratermity about the §
reaction.and alleged over-reaction of western governments o the threat of terrorism.

Tiebate has also arsen as to the appropriate résponsa of the judiciary to new nations]
security measures. That debate hag often been polarised batweeti natural lawyers on one
side calling for an end to judicial deference in relation to executive action conceming national
! -security issues (and increased activisn to counter unjust laws), and positivists on the other,
g i -who strongly assert that the exercise of judicial power in the service of abstract moral values
i?- “is unatceptable in a democracy characterised by the rule of law’.

This debate is broad ranging and accordingly, in the limited time allowed in this forum to
: constder administrative law Issites | intend to look at the way in which national security
i ‘constderations are impacting upon the administrative law landscape in Australia foday. In
' pardicular, | want to address three issues:

|
i = How the courts deal with cases that come before them which give rise to natlonal
Bt security concems. Are natural justice obligations owed in relation to decisions
! cangerning national security and. if so, what is the impact upon the content of natural
i justice when national security considetations are at stake In Australia;
g *  How do national security considerations impact upon the way in which administrative
: law proceedings are conducted? Access to information in relation to national security
matters is a constant theme in all ¢ages in relation to which national segurity is a
relevant consideration, not just in administrative law matters. There are issues as to
what information has been used by a decision maker, whether applicants and/or their
representatives can access that iformation and the ways in which govemment seeks to !
protect that information which it sees as critical to national security; and

A brief review of two recent cases in the United Kingdom dealing with, in part, the lssue

o s of whether substantive issues in relation to national security are justiclable.

Y Special counsel, Claylon Liz. This psper was presented at the 2007 AIAL Nstional
Adrrinisirative Law Farurm.
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The traditional approach to judicial review

considerations is that an agency involved in a national security function does not have a
licence to zet unlawfully or ulira vires and that the legal pringiples that Tmit ordinarily
decision~making functions apply equally across government.

1
|
b The traditional Anglo Austraian approach to cases that involve national security I

The case ordinarily cited in support of the principle that national security agencies are ;5
subject fo judicial review is Church of Scientology v Woodward’.

That case concemed an action brought by the Church of Scientology against the ;
- Director-General of ASIO on the basis that the Director-General had unlawiully caused or i
permitted ASIO to obtain and communicate intelligence conceming the Church and fo
characterise the Church as @ security risk.  The Church sought an Injunclion preventing !
ASIO frore continuing and a declaration stating that the activities were unlawful.  The i
Church's Statement of Claim was struck out and the Chureh of Scientology appezled to the |
High Caurt arguing that certain provisions of the ASIO Act prohibited ASIO from dealing with il
intelligence unless it was relevant to ssourity and that inteligence was not relsvant to
security 1f it related to a person who was not a risk to security. The Church's appeal was
dismigsed.

While the Court was satisfied that ASIO was not authorised to exceed its statutory functions, i
the Court was not so entirely consistent about the issue of whether the Court could
determine it ASIO was obtaining intelligence that was net relevant to security. Gibbs CJ, in
dismissing the appeal, found that the construction of the Act which the Church sought fo rely
on was unduly narrow and unworkable and that intelligence which fell short of establishing
that a persan was a risk to security may still be relevant to security if used in conjunction with
other information. Furthermore, his Honour considered that the ASIO Act did not entrust to
the courts the power to decide that ASIO may not obtzin particular intelligence on the
grounds that it s not relevant to security.

Mason J detarmined that i was beyond question that the doctrine of ultra vires applied to
ASIO's activities to the axtent to which ASIO's activities exceed it power. His position was
that ¥ a violation of the: taw by ASIO was proved, then ASIO and its officers were amenable
to legal process and to the remedies available under the Constitution and that if a case came
before the courts where it was claimed that ASIO had misused its powers, it was fo be
expected that the couris would be astute to ensure that the misuge of power was not cloaked
by claimg of national security”.

Mason J congidered that while it was fair to say that security intelligence was not readily
susceptible to judicisl evaluation it was quite ancther to say that court cannot delermine
whether intelligence was relevant to security. However, his Honour did nate that it was
obvious that the Director General's opinion of what information i relevant would, if given, i‘

)

const‘istute important evidence in the decision of the question whether ASIQ was acting ultra
vires.

Brennan J alsn noted the difficulty faced by an applicant in refation to & challenge against
ASIO's activities. Brennan J found it was for the Court to determine whether a particular ‘
activity was within the functions of the Act stating that: 113

Tha issue for curial determination is whether the activity of which the plaintitf complains is either an
assembly of intelligence which is rot relavant to security, or a dissemination af intelllgence for a
purpose which is not relevant to securify. Te prove either the plamtiff must be able to show that el
aflawing for any deficiancy In the court's ability t& quantify the security risk precisely, the inteligenca or !
purpase in question is not relevant to security.  Although it is not essential that the court be abla to It
quantify the seeurity risk, ifs inability t ¥o so will affect its finding as to whather the limit upon the

79 '
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functions of the Organisation has been exceaded. The evidentiafy burden may be difficult to
discharge, but the B5ue of excess of function i revertheless justiciable.

Brennan J then noted the other real problem faced by an applicant in relation to an ac:tiqn
against ASIO, namely that discovery would not be given against the Dlrgactor-General s&ve in
the most exceptional case. However, his Honour stated that the veil of secrecy was not
#bsoluialy impenatrable and that the public Interest in litigation to enfarce the.lurmta’uons on
function prescribed in legisiation Is never entirely excluded from consideration. In other
words, in the appropriate case, where the public interest warrants it, the court can order
discovery against ASIO.

In summary then, it is corract that ASIO (and any agency lke it} is subject to judicial review
and that it must act in accordance with its legislative functions and the cours do have a
power to provide a remedy should a misuse of power be demonstrated, However, the reality
is that it will be extremely difficult to obtain the information necessary o prove. fhat an
intelligence agency is acting outside it powsrs in any given situation and that the courts
regard themselves as incapable of quantifying or assessing security risks,

FINRR PR B S SUEE B

The impact of national security considerations on natural justice obligations arosa in a House
of Lords decision from around the same time, Council of Civil Service Unions v Minister for
the Civil Service®. That case involved a determination of the Minister for the Civil Service
(Prime Minister Thatcher) for the immediate variation of the terms and conditions of the staff
of Govemment Communications Headquariess {(whose reésponsibilities were to ensure the
security of military and official communications and provide Govemnment with signals
intelligence) to the effect that staff would no longer be ‘parmitted to belong to national trade
unions,

The House of bords found that the applicants (@ union and a number of individual
employees) would, apart from considerations of national security, have had a legitimata
expeciation that unions and employees would ba consulfed before the Minister issued the
determination.” However, it was considered that where national security considerations
arose, the Courtz could not decide whether, in any particular case, the raquirements of
national sesurity outweighed those of fairness. It was considered that this was a matter that
fall to the executive fir determination and that as the évidence established that the Minister
had considered, with reason, that prior consultation about her determination would have
involved & risk of disruption, and had shown that her decision had heen. based on her
opinion that considerations of national ‘security outweighed the applicants' legitimate
expeciation of pricr consultation, the Court would not intervene. '

Lord Fraser stated that";

The' decision an whather the requirements of national sacttity outweigh the duty of faltness in any
partisular casa is for the Government and not for the courts; the Government alone has access to the
necwssary information, and in any event tha judficial process is unsuitable for reaching decisions on
watlonal securlty. But if fhe dedision is succesefully challenged, ot the ground that it has been i
reached by a process which is urfaie, then the Govemnment is undar an abligation to produce gvidenca
that the dedision was in fact bassd on grounds of national sacurity.

Lord Scarman stated that'';

... whare a guastion as 10 the interest of national sacurlty arises in judicial proceedings the court has to
act o the evidente..... Once the factual basis is established by evidence so that the court is safisfied
that the Intsrest of national security is a relevant fadtor to be considarad n the determination of the !
tasa, the court will accept the opinion of the Crown or its responsible officar as to what is requirad o T
meet it, unless it is possible to show that tha opinion was ongé which no Teasonable minister advising !
the Crown would in the circumstances reasenably have held,
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fieult o These comments are indicative of what may be regarded as fraditional judicial defarencq fa
’ the executive in relation to issues conceming national security. The idea is that counts are
; not well placed to determine what action is in the interests of nationa) security and that once
y @n action b it is established that national security considerations are relevant to a decision in issue and
ral save in : that the executive has considered that the relevant decision I8 in the best interests of
Yy was not ! national security, then unless that decision can be demonstrated to be patently ridiculous a
itations on ) chalflenge to its legality will be difficult to make out.
I other
can order This approach is neatly reflected in a postseript to a judgment written by Lord Hoffman
: shortly after September 1.  Lord Hoffman's judgment (which was Hself written severs
months bafore September 11) had dismissed an appeal from a decision of the Secretary of
sial review State refusing leave to remain in the UK on ths basis that the deportation of the applicant
lo nave a would be conducive to the public good and in the interests of national security.  With
the reality reference to September 11, Lord Hoffman stated that the evenis in New York and
g that an Washington:
he courds . .
« 8re & reminder that In matters of nationat sesurity, the cost of fallure can ha high. This seems 10 me
‘ to ynderlineg the need of the Judicial am of gavemment t respect the dacigions of Miristers of the
1 & Hotse Crown an tha quastion of whether suppon for termorist activitles in a foreign country constilutas 2 tireat
T to national securily. 1t is not only that tha execytive has access te special information and axperties in
inister for these matters. | is alse that such decisions, with serious potentiai resuits for the commonily, require &
1 Betvice legitimany which can be conferred only by entrusting them to persons reaponsible 1o the community
"the staff thrugh tha democratic process. If the people are to acespt Ihe consequences of such dacisions, they
isure the must be made by parsons whom the pasple have elected aid whom they ean remove.'2
1 signals
nal ?rade ‘ His comments have been described as 'remarkable™. but they could be regarded as o
: restatement of conventional judicial wisdom on national security in the face of recent events.
ividual ‘ Whit then is to become of the modém law of Judicial review in the natiomal security context'?
witimate Is democracy to be the only remedy for those adversely affected by decisions involving, .
nad the £ national securlty considerationg?'*
grations 1
wnis of K There is no doubt that in the present fegal environment, national security concerns have
itter that i taken on heigihtened significance. In that context, | want now to tumn to look at two recent
Miruster i Australian decisions conceming national security for the purpose of considering how courts
Id have ] are dealing with judicial review applications concerning Ausiralia’s security agency and to
on her take a closer fook at what applicants are doing to get access to Information in order fo
Jitirmate challenge the decigions and activities of that agency. The decisions that | am addressing
| have often been covered by the media and accordingly the facts might be familiar.
’ The recent approach to judicial review and national security in Australia
any | The oage of Sheikh Mansour Leghael has stiracted quite some meadis attentian in the iagt
‘gg ' year. The decision of the Federai Court goncerning Sheikh Leghaei, baing the declsion of

xen , Madgwick J in Leghsei v Director General of Security, arose in the immigeation context,
e : Leghaal had made an application pursuant to s 398 of the Judiciary Act 1913 (Cwith} in
retation to an adverse securily assessment made by ASIO in relation to him, pursuant to s
87 of the Australian Security ang Intelligence Organisation Act 1979 (Cwith) (ASIO Act). On
the furnishing of the adverse assessment to the Minister for immigration, the Ministsr was

! obliged to cancel the applicant's visa, Madawick J's decision outlines the complex of
Efg legislative provisions that create this obfigation.
he
1o : In essence, the Minister for Immigration was compelled to cancel the visa because Leghaei
g : had been assessed to be direclly or indirectly a risk to Australian national security.

Accordingly a question arose as to the legitimacy of the adverse securily assessment meade
by ASIO in redation ta Sheikh Leghaei.

&1
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By virtue of various provisions in the ASKD Act there iz no requiremept to prm:'ide a
statement of the grounds for assessment in cases where the person who is the subject of
the security assessment is not an Australian cifizen, permanent-resident or holder pf a
special category of visa. Furthermare there is no obligation for such a person to be notified
that an assessment has even taken place in situations where the assessment is ﬁ:zrnlshed o
a Commonwealth agency. In this case however, Leghaei was presumably not ignorant of
the fact that he was under investigation by ASIO as he was interviewed by ABIO officers on
& number of occasions. :

Leghael claimed that the adverse security assessment that had been made in relation to him
was void and inoperative for jurlsdictional error constituted by danial of procedural fa!mess.
In parficular, it was contended on Leghasi's behalf that ASIO had failed to provide to him:

{a} any notice of the particular grounds on whish it proposed to make the assessment;

() any specific issues to addrass as to why Leghael was halievad o be a risk 1o Australian
natfonal security; or

) any response to Leghazel's request for specific issues to which he might respand.

Leghaei also claimed that the assessment was void and inoperative by reason of oiher
jurisdictional errar, in that;

(i) ASIC had failed to consider and form an epinfon on the essential question on which the
aszessment depended (narmely whether the alleged acts and conduct that ware the
subject of the agsessment meant that it was cansistent with the requirements of security
for administrative action to be taken and whether those alleged acts and conduct
Supported the making of an adverse security assessment); ‘

{e) ABIO had misconstrued the definition of "security® in a relevant respect and
eonsequently took irrelevant considerations into acooiint.

Accordingly, the application itself wag a fairly broad-ranging application seeking review of
functions undertaken by ASIO that go to the very heart of national security. The first
question that needed to be addressed was whethes the applicant had any right to procedural
faimess at the primary decision-making stage and secondly if the applicant had a right to
niatural justics, whether the national security context of ASIO's desision-making meant that
such a right was devoid of any practical content. ‘

Leghaei's case for procedurs faimess depended upon four contentions. The first was the
simple proposition that, in accordance with general principles, the prucess of furnishing an
adverse security assessment to & Commanwealth agency was subject to a reguirement to
accord progedural fairness to a person who would be affected because of the potential for

serious adverse consequences for the person wha iz the subject of the adverse sacurity
asgessment’®,” .

The second contention was that the ASIO Act did not exclude procedural felmess becaisa
thle necessary intention to do 26 is not apparent from the terms of the ASIO Act. J was
submitied that while the ASIO Act expressly provides a degree of procedural fairmess for
soma persong (in particular Australian citizens) that did not exclude a requirement for the
basic elements of pracedurs| fairness to be afforded to any other person who is the subject
ofla possibly adversa s2curity assessment,

THird, it was contended that as the ASIO Act had not excluded procedural fairmess, the
minimum content of procedural faimess required that the atiention of the affected person be
brought to the critical issue or factor on which the decision was likely to turn, Fourth and
finally It was asserted that the public: interest in the maintenance of national secunty did nat
prevent ASIO from notifying the applicant of the nature of the allegations, aven if only in
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summary form as it was necessary that there must be credible svidence, rather than mere
assertion, to establish that national security interests are involved.

it was said that national security interests did not effectively reduce the content of the
procedural faimess obligation owed o Leghael to such an extent that ASIO was not
required, before making an adverse security assessment, to giva the applicant sufficient
information about the ohjections raised against him to enable him to answer them. While the
applicant conceded that the content and procedural faimess may be "adjusted downwards' to
protect the public interest, the countervailing interest In ensuring natural justice was such
that ASIO should not be relessed from the minimum requirement that the person whose
interests are at stake be zlerted to the eritical issus or igsues."”

The primary submission for ASIO was simply that the public Interest in protecting national
security precluded the applicant being given any notice of the particular grounds on which
ASIO proposed o make the assessment. The respondents said that any requirement for
procedural falrness had been excluded by necessary implication in the ASIO Act, It was
sald thaf it would be inconsistent with the statutory purposes of the ASIO Act to Impese a
freg-standing, but unstated obligation to accord procedural fairness at the original decision-
making stage.? .

ASIO also maintained that no par of summary of the grounds for the assessment could have
besn provided to the applicant. in this context, ASIO sought to rely on what ASIO contended
ware two axceptlions in relation to the obligations of procedural faimess. The first was that
procedural fairness does not require disclosure of confidential Information if to do s would
harm the public interast or national security. ASIO rafied on a number of authotities for this
proposition, the most relevant of which whera Salerni and Amer. ®

Salemi was a 1977 High Court declsion conceming immigration in which national security
did mot feature ag an elemeant of the case in issue, but some relevant obiter comments were
made in relation to security, by Gibbs CJ in parficdar™.  Amer did involve an adverse
secufity assessment, but the decision avaflable dealt with a 'no evidence® ground of review,
Howaever Lockhart J did decline to provide a copy of the assessment to the applicant nating
national security a3 the basis of the order declining access.

The second exception that ASIO sought to rely on was that procedural fairness doss not
require the giving of notice, provision of information or & right to be heard where to do s0
would frustrate the purpose for which a particutar power had been conferred, ASIO refied on
comments of Mason J in Kiog and Finn J in Slipper™.

Uttimately, the Court concluded that ASIO did owe the applicant an obligation of natural
justice and that that obligation was not excluded by the terms of the ASIO Act a5 it was not
unmistakably clear from the terms of the ASIO Act that Iz should ba denied. His Honour
stated that while the starting point created by the ASIO Act was that an Australian citizen
who is the subject of an adverse assessment is ordinarlly entitlad to notification of that fact
and 1o a statement of reasons, the existence of a discretion to exclude those requirements
does not hecessarily require the exclusion of procedural faimess at an earlier stage in the
assessment process for noncitizens. In fact, his Honour fiagged the passibility that the
absence of these procedural faimess mechanisms for non-citizens arguably underscored the
need for a right to he heard at the primary decision- making stage.™

As to whether natural justice obligations could arise in the context of naflonat security
considerations, Madgwick J noted that the capacity of avoiding error might be thought to
grow in the sunlight of the opportunity for correction and to wither where unrevigwability
reigned, His Honour stated that while the nature of the subject matter was important;

a3




27/06 2008 14:01 FAX +61 2 62518324 IPAA (ACT DVN) [doog

bl e A etk

AJAL FGRUM No. 57

decision-makers in Australian agencies concerned with national security are uniikely to be tess pranzs -
to mistakes than those decision makers...In cur larger end longer praclised atlies, or in non-securily

agencles of many Kingds™ L. j

Me also thought it relevant that not all adverse security assessments will be based on ' i
material that demands confidentiality. While Madgwick J recognised that there was a degree ‘
of risk in requiring primary-decision makers io estimate what a court may later regard as

being insufficient diselosure, an obligation to accord natural justice had not clearly been

excluded by necéssary statutory implication,

Given the nature of the assessments that ASIO undertakes, his Honour concluded that the
minimum level of procedural fairmess that was necessary to ensure = fair decision-taaking
process was an obligation to positively consider what concems and how much detail
might be disclosed to the visa holder to penmit him/her to respond, without unduly detracting
from Austraiia's national security 25

The all important rider however was that the court will, in practice, be very dependant on the
Director-General's viaws about how release might prejudice national security. in. the case
before him Madgwick J concluded that having read and had debated before him the
confidential material, he considerad that the Diracior-General had giver consideration to the i
possibility of disclosure but that the potentia) prejudice to the interests of national security i
appeared to be such that the content of procedural faimess in relation to Leghaeli's case was B
reduced to nothingness. His Honour noted that without the benefit of countervailing expert
evidence, he was not in a position to form a view contrary to that expressed in tha !

el s

confidential evidence in relation to disclasure. Again, it came back fo the ides that it is the 4
Executive, as the elected am of government that must bear the burden of protecting the
couniry and degide what staps are necessary to do a6 4

Madgwick J briefly dealt with the other grounds of review noting that ha had formed the view
that the decizion makers approach to the definition of 'security’ was not infected by
jurisdictional error and that there was no jurisdictional error in relation to whether the
applicant acts and condyuct meet the requiremiants of being "acts of foreign interference’. The &
Court's reasoning in relation t these matiers was set out in confidential reasons. that ean E
anly be reviewed by a number of specific individuals in relation to whom access oiders have
been rade. ¥

Leghael did appeal to the Full Federal Court 2 and that appeal was dismissed in April 2007
by the Full Federal Court constituted by Tamberfin, Stone and Jacobson L. The Court
originally ordered that the reasons for the Judgment were confidential, until submissions
could be considered from the parties as to what portions could be released, but a redacted
version of the Full Faderal Court decision has recently been made publicly available.

The tedacted version of the judgment does not allow any real light to be shed on the
question of whether ASIO misinterprated the phrase "acts of foreign interference’, except to
say that ASIO made no eror. However, the Judgment does aliow an understanding of the ;
Court's reasoning on the natural justice point. The appeal procesded on the basis that there - 4
was no challenge to the primary judge's finding that the rules of procedural faimess were hot 1
exchided. The argument on appesal concemed the extent and contént of those rules. @

The Fult Cour recognised that national security may make it impossible to disclose the
grounds on which the executive proposes to act and concluded that Madgwick J was not in
effor in saying that the content of procedural faimess was In some cirsurnstances reduced to
nothingness to avoid a risk to national security. The Full Court found that in Leghael's case,
Madgwick J was plainly right to strike the balance in favour of the pratection of the public
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irterast in national security and to give the weight he did to the unchallenged evidence of the
Diractor-General an this point. *

The Full Court made reference  Madgwick J comments about courts heing an
inapprapriste forum in which to evaluate national security risks and also to the prospects of
an intoligence agency getting it wrong but stated that:

...his Honour eorrectly recognised that withaut the benefit of countervalling expert evicienes he was not
in & position to form an opinion contrsry to that stated by the Cirector Genersl,.

In coming to this view, the primacy judge did not simply rubberstamp the opinion expreszed by tha
Diregtar General, Ha satisfied himgelf that the Director-General had givan gersonal consideration to

the question of whether disciosure wondd be contrary to the national interest,”’

A special leave application hag been fited in the High Cowt and on 14 June 2007 the High
Court is conducting 2 hearing {0 determine the manmer in which that special leave
application will be conducted.

Madgwick J's apprdach ta natural justice, approved by the Full Federal Court, of balancing
the need fo protect national security and the need to ensure the substance of allegations is
distlosed to people whose interests may be affected, is in accordance with the current
appreach of the High Court in relation 1o natural justics issues.

In Applicant VEAL of 2002 v Minister for Immigration and Mutticuttural Affeirs® the High
Court was dealing with an applicant whose application for review had been refused by the
Refugee Review Tribunal after it had received information in a letter accusing the applicant
of serious criminal conduct, The author of the letter asked that the letter be kept secret. The
Tribunzat did not disclose the letter or the substance of the allegations in the latter {o the
applicant and in deciding against his application the Tribunal expressly stated that it placad
no rellance on the lelter, "

The High Court determined that the applicant had been denied natural justice. The letter
was relevant and credible and could not have been ignored. However that did not mean ihe
applicant should have been given the letier. The Court acknowledged that the confidential
nature of the document would affect the way in which the applicant was afforded natural
justice in relation to the inforrnation in the letter i.e. he could not have expected to have heen
given a copy of the letter but rather should have been told the substance of the aliegations
contained in the letter and asked to respond to those allegations, The Court stated that:

.. In identifying what the tibunal has 1o do in order o give the sppeliant procedusal faimess, i 1
necessary to racognize that there is a public interest in ensuring that informatlon that has been or may
loter be suppled by an Wformer i5 not depied to the executiva government when making fis

dedisiors™

Tha Cour's paint is that if you disclose the identity of all your sources, you will not have
many sources left.

In simple terms the Court resolved that the confidentiality of certaln information did not
necessarily mean that natural justice could not be afforded and that natural justice showld be
mouided &Eﬂ take into account the public interest in maintaining the confidentiality of certain
material.

Information - what applicants and others ara doing in the Courts to fry to get it

One of the interesting aspects of Leghaef's gase is the way in which information sensitive to
national sgcurity was daalt with. While Laghael himself was unable to review his adverse

as
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security assessment, the Director-General of ASIO permitted counsel for the applicant and e
the applicant's instructing solisitor, after giving appropriate undertakings as to confidentiality, ki
to undergo a process of obtaining a security clearance in order that they might obtain access i
to the confidential material put befare the Court.  This would have allowed counsel for the K
applicant tu actually know what information was used by the Director-General in compiling

the adverse security assessment, and in theory this would help counsel for the applicant to
make out & case that the negative security assessment was void for jurisdictional error
constituted by detial of procedural faliness or any other error for that matter.
Meadgwick J acknowledged that the situation was less than perfect but noted that at least a (
Judge had actuaily seen the relevant information and formed a view that procsdural faimess
- was satisfied in the siroumstances of the case. In this context he stated that _ - v
the degree of comfart the applicant and intereated members of the public may take from the fact of a ' 0
Judge having carefully snd, s far as possible, eriticafly read the relevant material before coming to the ;
decisions | have, is regrettably limited. ' ; oo
: T

The reality is that access o relevant information is a significant problem for applicants “
looking ‘to challenge decisions in relation to matters conceming national security and 1 i§ n
wanted to turn now to look at recent developments on that very issue.

it is frite to say that when seeking to challenge the validity of a decision on natural justicé _
grounds it Is imporant for the applicant to know the Information that was relied upon in ;
making the decision. _ : :

3=
o -

The lack of a universally cansistent approach to information concerning national security to N

date seems to have had the consequerice that, in each new case in which national security

concerns-arise, individual applications, disputes and arrangements arise. The applications

and arrangements are a consequence of the hature of the proceadings, the different kinds of

E‘Iformation &t issue and presumably from the different individuals conducting the cases on
oth sides. .

There is no doubt that some of the information that the Commonwealth is seeking to protect

in these cases is highly sensitive to national security. The orly question is to what extent ]

such information should be made - available to the courls, applicants and their J_

representatives, and under what conditions, in order to maintain the confidentiality of such’ ;
- information.® ‘ ‘ o

‘There are a numbar of means by which the Gommonwealih's can protect sensitive
information.”” . Putting to one side the a new legislative regime applicable. to civil
proceedings, the National Security Information (Criming! and Civil Proceedings) Act 2004
- {Cwith) {refarrad to below), the courts have, as a matter of practice, jurisdiction to adrmit
material inte evidence without providing that material ta the patty adversely affected, if that
evidence is of importance in the proceedings and the public interest in preserving its secrecy
or confidentiality outwelghs the public interest in making it avallable. Indeed, this power can
be said fo derive from the court's inherent jutisdiction to control its own process.®

There is also the doctrine of publle interest privilege which, in essence, protects information H
?ha disclosure of which would be injuricus to an identified public interest, including the 4
inferests of national security™. The public interest privilage has been Included in the i
Evidence Act 1995 (Cwith) at s 130 which provides that:

If the public intarest in admitiing Into evidence information or a document that relates to matters of
state is outweighed by the publie Intarast in praserving secrecy or confidentiality in refation to, the
mf?jrmatinn or Jocument, the court may direct that the infartation or dosuments not be adduced in
dvidence,
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The National Security Infermation (Criminal and Civil Pro¢eedings) Act 2004

Finally, there is the National Security information (Criminal and Civil Procesdings) Act 2004
{Cwith) {'NSI Act'} which originally only applied to eriminal proceedings but was amended in
2005 to caver civil proceedings. A civil proceeding iz defined in the NSI Act to mean any
proceeding in a court of the Commonwealih, a State or Teritory, other than & criminal
proceeding, For the avoidance of doubt subsection 15(2) provides that each of the following
is part of a 'civll proceading”;

{(a) any proceeding on an ex pare application (including an application made before
pleadings are filed in a court);

(b) the discovery, exchange, production, inspection or disclasure of Intended evidenca,
documents and reports of persons infended to be calted by a party to give evidence;

(c) an appeal proceeding,

{d) any interlocutory or other proceeding prescribed by regulations.

The Act applies ta a civil procesding if the Attomey General gives the parties and the court

notice in wiiting that tha Act applies to the civil proceadings (s 6A). Notice can be glven at
any tima in the proceedings,

The processas set out in the Act are complicated but, at the risk of aversimplifying, in
essence, thay works something like this:

{2) ifapanytoga preceeding knows of balieves that he or she will discloge infonyiation that relates
to national security, iey have to give the Attomey General Notice in writing (as well a5 tha
court and the other partiss) (section 380 of tha N&i Ach); .

(&) i the Attomey-Genaral is %¢ notiied or if tha Attarney of histher own valition thinks such
information may be disclosed the Atomey-General may give a cerificata in relation to the
infarmation (section 38F of tha NSI Agy);

(c) in summary, the certficate issued by the Attomey-General is issued to the potentigl disclosar
and can;

(i) remove or redact relavant infermation from atiached solrce documents and prescribe
tha girgumstances in which the informalion can be disclosed: or

{if) describe information and prestribe the srcumstances in which the informatlon can be
dizclosed;

(secticn 38F)

(d} the Attomey-Baneral must give & copy of the cartificats to the court (subsection 3BF(S)

(¢) it the Attomey Genaral gives a cerlificate then the court must ither delay the commencament
of the proceeding of adjoum the proceeding to hald 2 heating to degide what arders to make
In redation to the cenificate (section 38G);

{f) only cangin people are allswad io attend the hearng and a pamy andior thelr lagal
fepresentativa may be excluded from this fimaring i the party or thelr reprasentative has not
been givan & security clearance and thers is & risk o national securlty (section 381);

(g) after conducting = hearing the court has 1o make an order about the diselosurs of the relevant
information.  Those orders would relate 1o the further disclosure of the information (s=ction
38L);

(h} In making its decislon the court must consider

(i) whether, having regard to the Attomey General's cartificats, there would be a fisk of
prejudice to natonal security ¥ the information were disclozed in conbaventan of the
certificate;

(i) whether any such order wauld have a substantial adverse effect on ther substantive
hegring in the proceeding: and

(it} any other matter the coun constders relavant,

(subsaction 38L(7))

(i} In making its decisicn, the court must give greatest weight to the rigk to prejudice ta national
securty (subsection 38L{EY).
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Constitutionality of the NS! Act

Notwithstanding that the NS Act comprises a considerable imposition on the ordinary
Processes of the courts, the current iteration of the N8I Act withsiood a challenge to it
constitutional validity in 2008 based partly on a separation of powers type argurnent i.e. the
legislative unlzwfully interfering in the judiciary's processes.®® The relevant application was
launched by media interests in 2006 in relation to the effect of the NSI Act in the criminal trial
of Feheem Ladhi, who was convicted in 2007 of various terrorism related offences. MrLodhi
was the architect who had been collecting plans of electricity grids and military installations.

The media interests seeking to challenge the validity of the legisfation, who had been
excluded from hearings st various times during which the court decided what inforrmation
wouild be distlosed, argued three points, narely that the relevant part of the NSI Act:

(2 had the effect of altering the character or nature of the Supreme Court of New South
Wales, in that its effect was to obliterate an essential attribute of the Bupremea Court of
New South Wales namely its pawer to discharge, without interferance, #ts fundamental
object of determining guilt. or innocence (this effect was said to arise because the
consequence of the legislation was to deprive the court of its powers to retain control of
criminal proceadings so as to bring them to an orderly conclusion - by imposing
processes such as mandatory adjournments, interference with court personnel aeic and
because of the way in which the court was required to exercise it discrefion under the
N3 Act, which was not a real discrafion but a "sham” discretion - intended to ensure
that the interests of the accused in securing a fair trial were 1o be disregarded.)*";

(b) purports to confer on the Supreme Court of New South Wales, in the exercise of the

- Judicial power of the Commonwealth, a discretion which is incompatible with the
exercise of that power (for the reasons referred to In (a1} above); '

{c} was inconsistent with the implied freedom of speech in relation to the discussion of
political matters, which arises under the Constitution (in that the effect of the legislation
was that it effectively burdened freedom of communication about government or political
matters and wag not reasonably appropriate to serve a legitimate end compatible with
the maintenance of representative government).*

Whealy J disagreed. He considered that while the processes prescribed in the NSI Act,
including mandatory adjournments plainly gave rise to the potential for & degree of disruption
in ordinaty court processes, the level of the disruption was not $o dreat as to rander the
fegislation unconstitutional. : .

In considering the fact that the N8| Act provided that, when considering what order to make
in refation o the Aftorney-General's cerfificate, the court was to give the greatest weight in
the exersise of its discretion to the risk of national security, Whealy J noted that the court
was not directed to have regard to-this matter alone and nor was it preciuded from
determining, even sfter giving that matter ‘greatest weight' that the defendent's rfight to

recelve a fair trial required the making of orders which had the effect of averriding a
cerificate.*

AS to the issue of political communication, while he assurned, without deciding, that the law

‘burdened poliical communication His Honour concluded that the object of the NS Act,

namely the protection of Australia's national sacurity and thus its system of representative
government was plainly compatible with the raintenance of representative government.
Whealy J was also satisfied that the manner by which the Act sought to ackieve that
ohjective was also relevantly compatible and in this context His Honour noted that it is well
established that courts may make appropriate orders, where authorised in relation to the

:suppregfinn of evidence during = court hearing, 10 balance the competing interests of
Justice.
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Uttimately Whealy J concluded that closed hearings during which orders were made abaut

™ the disclosure of Information dealt only with a limited topic' and was satisfied that the'

constitutional challenge to their validity on the ground of political communication should fail.*®

In finding in favour of the Commonwealth in refation to the challenge, Whealy J guoted
Brennan GJ In Nicholas v B when his Honour stated that:

It iy for the Parliament to prescribe the law to be applied by the court and if the law s stherwise valid,
tha courts opinion as io the justica, propriatary ar ulility of the law is immaterial, Integrity is tha fidelity
{0 legal duty, Rot a refusal to acoept ag hinding a taw which the court akes te be contrary to its opinion
as to the proper balanes to be struck between competing nterests,

Tima will tell if courts will, into the future, be satisfied that similar laws zre valid. What
cannot be in doubt is that the challenges are sure to continue.

Use of special counsel

Interastingly, nong of this has dissuaded applicants from seeking fo obiasin relevant
information by whatever means they can. For example, in the Leghael case the applicant's
counsel obtained clearance and reviewed the relevant information. In addifion, counsel in at
least two Australian ¢ases involving national security information (both in the erimina
tontext) have sought orders allowing the use of special coungel

Bofhh Canada and the United Kingdom have developed the use of special counsel as a
means of overcoming difficulties associated with the disclosure of information sensitive to
national security. The use of special counsel was referred to with approval by the European
Court of Human Rights in the decision of Chahal v United Kingdom™®. It is 2 procedure
which is described ag a process in which a judge:

holds an in cemera hearing of all the evidence, at which the applicant is previded with a statement
summarising, as far az possible, tha case against hith or har and has the dght to be rapresented and
to call avidenca, The confidentiality of security materal is maintained by requiring such evidanca to be
examined In tha absence of both the applicant and his or her representative. However, in these
clrcumstances, their place is teken by & security-cleared coungel instructed by the Court, who
cross-examines the withesses and generally assiste the Court to test the sirenglh of the state’s case,
A summag of the evidence oblained by this procedure, wilh necessary detefions, is given o the
applicant.

While the regime is less than completely ideal because a party to proceedings does naot have
access to all the material to be ralied upon by the court in the determination of the case, at
least all of the relevant information is hefore the court and the strength of the state’s case
has been tested by the security-cleared counsel, The security of the information is protected
but the applicant is given some opportunity to put the state to proof.

Discovery

Applicants are also not dissuaded from making more traditional applications. For examgple,
the Federal Court is currently grappling with an application for discovery in judicial review
froceadings concamiing & negative security assessment,

The relevant proceedings were commenced in the Federal Court by Mr Scott Parkin, an
American who was deported from Augtralia in September 2005 after arriving in Australia
earlier that year. Mr Parkin was a self-confessed poliical activist and engaged in politica!
activism upon arrival in Australia, Iri early September 2005 ASIO rang Mr Parkin and invited
him to speak to them. MrFarkin declined this invitation and ASIO staff subsequently
prepared a securlty assessment concerning him. The security assessment was adverse for
the purposes of the ASIO Act and was ultimately provided to the Minister for Immigration.

89
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The security assessment recommended that Mr Parkin's visa be revoked in accordanes with

5116 of the Migration Act {the same section purguant to which My Leghaef's visa was
revoked). |

ST Ly e,
s ST

High profile compilaints were made in the media and in Federal Padiament CORcerning
Mr Parkin's adverse sacurity assessment and his subsequent removal from Australig,

Mr Parkin commencad Proceedings in the Fedaral Court and, together with twe agylum
seekers who had heen simitarly assessed ag security risks (Mr Sagar and Mr Fajeal )
(together the ‘applicants’), sought orders quashing the decision to make the adverse security
assessments and to provide the adverse security assessments to the Departmiont of
Immigration and Citizenship, They also sought declaratory relief that the adverse security _
assessments were not made in accordance with law, that the Director-General contravened
5 20 of the ASIO At (which raquirss that ASIO act free from Irelevant considerations) by 4
failing to make a lawful securily assessmant and that the Director-Generai had. contravengd i

5 20 of the ASIO Act in Providing security assessments 1o the Departiment of Immigration
~ and Citizenship, ‘ - _

Mr Parkin alleged that the adverse Security assessment was not validly made becauge:

{d) it was not based on facts [ustifving an advarse assessmant;
{e) itwas not based on feasoning from which it couty properly be infierred that he teprasentad a
rigk & Austiadia’s national seeyrity interests;
{f) * was not basad on facts or Feasoning Jushitying the making of an advarce security
asgessment:
(€)M contravened his rights undar $17A of the ASIO Act ; and
(h) Itwas not authorisaq By law,

Mr Parkin did not deny that he erigaged in pofitical activism while in Australia, Hs claimed, W
however, that he did not engage In ‘pelitically motivated violence' as that ferm is defined in
the ASIO Act. My Parkin also asserted that his political activities while in Australia were i
Protected by s 17A of the ASIO Act, which provides that the ASBIC Act; -

shafl not fimi the right of persons to angage i lawfu) advotagy, protest or dissent and the exercisg of !
that right shall not, by itszslf, be regarded as prefudioisl to sectrlty, and the funclions of the
Crganizaion shaif be constrited accordingly. . :

Mr Parkin sought discovery in the broceedings and wanted to se¢, at least, his adverse
Security assessment. It was his contention that without discovery, it would be difficult, i not
impossible, for him 1o make out his claim that the asséssment was not in accordance with
law, . : .

Sundberg J noted ® that discavery in the Federal Gourt js discretionary (see Order 15 of fhe
Federal Cayrt Rules) and that various tattors are relevant in determining whether or not tha

discretion should be exercised including the burden gn the discovering party, the benefitz of
discovery and policy reasons not to arder discovery.

The Director-General asserted that the ASIO Act evinced a legislative intent that hag bearing
on whether the Court should exercise its discretion o order discovery, Sundberg J
examined whether discovery would circumvent the ASIO Act and therefore constiute an ..
ahuse of process, Further, the Director-Genera) argued that ‘the infention of the Actis to
preclude a non-citizen who I the subject of an adverse security assessmant from receiving
a copy of the assessment or the material refied on in preparing it, or having that assessmant
reviewed by tha AAT' . The Direcior-Ganeral argued that this was g consideration in
defermining whether the Court should exercise its discretion 1o order discovery,
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Sundberg J concluded that the 'ASIO Act does not, on its face, prohibit a Court from ardering
discovery of an adverse securlty assessment' 2. Further, Sundberg J noted that s 38 of the
ASI0 Act, which is a provision about nofification of Australian citizens in redation to negative
secuiity assessments, does not actually prohibit the provision of the assessment to a non-
citizen; it just does not require an agency to fumish a notica in relation to a security
assessment whare the Aftorney-General certifies that withhelding a security assessmant is
gssentlal to the securily of the nation, Accordingly, Sundberg J found that:

it qoes too far to imply into the ASIQ Act an intention net to allow discovery of such a document if tha
justice of the case otherwise requires =,

AZIO argued that discovery in Mr Parkin's case would be a fishing expedition but Sundberg
J was unimprassed with that submission. His Honour acknowledged that the applieation
constituted a fishing expedition but concluded it was not Impermissible.  Sundberg J
concluded that Mr Parkin's case was that he had dane nothing to constitute a threat to
national security and that such a finding must therefore have been mada In emor.  The
purpose of discovery was to determine the nature of the emor, not its existence.
Fuﬂheg;nore the classes of-documents sought were not overly broad and could be simply
stated. ™,

Sundberg J alse considerad that it was afso refevant that discovery and production were not
the same thing and that an applicant is entitled to know the documents in dispute, by virtue
of a list produced through the discovery process, even though the applicart may not theh be
gble fo compel production of the relevant documents. Mis Honour stated that if he wera
satisfied that under no circumstances could the documents sought by the applicants be
produced, he would be inclined against ordering discovery on the grounds of fufifity,
However, in the present case he was not satisfied that the documents sought would be
immune from produgtion. Sundberg J, commenting on Brenman Js comments in the

- Scientology case noted that the Scientology ¢case may have 'critical Implications for the
parties at the production stage, but it is rot determinative of the discovery guestion®™,

The Director-General 2lso submitted that there was ne live issue batween the parfies and
p that discovery should therefore not be ordered. He submitted that for the applicants to
suaceed, they would nesd to demonstrate that there wag no evidence an which ABIO could
have formed the opinion that the applicants were security threats and that given the extreme
difficulty of this task, the Court should be not satisfied that the applicants have a case which
would be assisted by discovery.

Sundberg J found the argument to be cireular and preferred the view that the applicants
simply contended that that they had dong nothing to Justify their security assessments and
; that as such the assessments were wrong and that to demonstrate this the applicants
needed fo understand how ASIO had formed its view.

Sundbery J found that in the present circumstances:

it is ngt possible 1o say whether the epplicants do or do not have any chance of making out a auod
case and it would be pramature to say that thera is no live issus batween the partiessr.

Sundberg J then exercised his discretion to allow discovery and ordered that the parties
confer as to the appropriate orders for discovery. The Director-General of Security sought
leave to appeal Sundberg J's decision,
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Heerey J granted leave to appesl for four reasons

(2) Sundberg J arguably 'did not cofreclly apply authorlitles binding o him wivich &ay that the bare

ausertion of a claim without any factual foundation will nat justify an arder for discovery',

" Heeray J nofes that it was arguad before him that this approach was more justfied in a case
concerning national security lssues™;

(t) Suncberg J arquably dig not give sufficient weight 1o the sk that identfication of documenis,

in and of fself, may give vise to natienal secyrity risks when strassing the distinction between
distovery and production;

(¢) the Director-General wiit b required to swear and file an afidavit of documents if leave is nat
granted, which of itselfl may revea! matiers prejudlicial 1o the natonal interest: and

{d) the balance to be struck batwaen the axercise of nomal Wigation progessas and the irdgrests
of natlonal security mise lestes of great public importance which favour judicial consideration
at the appaliste leval,

"The Full Federal Court was due o hear the appeal against the discovery orders on 22 May
2007, However, when the parties appeared before the Full Federal Court, the Court noted .
'that there were no final orders from which an appeal could be made. n fact, the orders that
were made by Sundberg J were that he would exercise his discretion io allow discovery and
that the parties should confer as to the appropriate orders for discovery. If the parties were
unable to agree by a particular date then each should file writtan submissions as to the
ordery that should be made. In fact, following Sundberg J's decision, the parties had not
determined that they were unable t@ agree as to appropriate orders and ausordingly no final
orders had been made. In the absencs of finat orders, the Full Court ordered that the ieave
granted to appeal be revoked and that the fnatter be ramitted to the primary judge,

t'is reasonabie to assume however that at some point it will be clear that the parties will not
reach agreement, orders will be made and the Full Court will be calied upon again to resolve
the issue of discovery in Mr Parkin's case™.

-Of course, it is possible that i the Full Court resalves the issue In Mr Parkin's favour, then
the Aftorney General coyld issug a certificate under the NS Act,

Interestingly, in & media interview given after Sundberg J's decision® Mr Patkin stated that
he was not surprised by the declsion ordering discovery s it seemed to him thal Australia
was more ‘progressive’ in relation to these issues than America and that ha hoped that the
Attorney General would not issue certificatd to prevent access fo ths reievant infarmation,
What Mr Parkin intends to instruet his lawyers to do if a cerificate is ulfimately issued is not
known, '

The experience in the United Kingdom
Finally, it is worth reflecting an the approach that jurisdictions which have similar COMmMon
law traditions to Australia are taking in refation io review of decisions cencerming natural
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had a night of appeal to the Bpecial Immigrations Appeéls Commission (‘Cornmission) and
he also had a further appeal to the Court of Appeal on questions of jaw, ’

The Commission had been set Up in respenss to the decision of the European Court of
Human Rights in Chahal v Uniteq Kingdom®. In that cage the Court had decided that the
@xisting form of review for deportatlon orders on the basis of risk to nationat security, being a
non-statutory reviev pracess, was insufficient o neet the standards of the European
Convention for the Protection of Human Rights ang Fundarnental Fresdoms, which
relevantly provides that everyone deprived of his or her liberty by arrest or detention shall be
entitled to take praceedings by which the lawfulness of his detentions shall ba dectded. The
Cornmission wag sot up to bring the United Kingdom intg compliance with its ebligations with

the Eurepean Convention to provide greater protection for individuals who It intended to
deport on national security grounds,

The Commission has the jurisdiction to aflow &n appeal if & declsion is not in accordance

with tha law and/or the decision involyed the exercise of discretion by the Secretary of State
that should kave been éxergised differently. ;

In Rehman's case, the Commission determined that the definition of nationat security was a
question of law in relation to which it hag jurisdiction to decide.® it then foung that the
Secretary of State had interpreted the term "national secutity” too broadly because Mr
Rehman's allegad activities did not, in its view, affect the Unjted Kingdom's national securly
(it seamed uniikely that Mr Rekman was geing to commit a terrorist act in the United
Kingdom but rather that he was involved in terrorist activities outelde of the Uinited Kingdom).

The Hous¢ of Lords rejected the Commission's reasoning. The Cour agreed that the
meaning of the term 'nationa security' was a question of law within the jurisdiction of the
Commission but that tha Commission Hag incorrecily given ton Narrow an interpratation to
the concept of natipnal security. In a climate of international Cooperation on security issues

it was simplistic to consider that the S8CUNty interests of one's OWR country stopped at one's
bordars. .

In addition, Lord Hoffman coneludad that the furiction of the Commigsion wag essentially that
of @ eourt a5 3 member of the judicial branah of govemment. In his view, Juestions as fo
what was in the interasts of nationa) S&curity where not questions that could be determingd

by a Court and accordingly, where not questions for the Commission to decide, He stated
that the question of whether something was:

~- in the interest of national seclity is not & queation of law, It iz & mater of judgment ang policy..
Under the Conatitytion of the United Kingdom and most ather countrigs, detisions as o whether
something Is or fs not n {he Interest of national security are not & matier for Inictat decision, They are. -
entrystad 1o the exacutive, o

Lord Hoffrann therefore concluded that tha Commission was not entitted to differ fram the'
apinian of iha Secretary of Staie an the question of whether, for axample, the promotion of

terrorism in a foreign couriry by the United Kingdom regident would he contrary to the
interests of national Zecurity. ‘

Lord Hoffman dig net think that this defeated the PuUrpose for which the Commission had
been set up, Referring back ¢ cosy v Minister for Givil Service, Lord Hoffman saw that the
“ommission had three important funclions, namely®;

23
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(f) secondly, the Commission can reject the Minister's deoision on the basls that the Minlster's
epinion Is so unreasonable that no Minister advizing the Crown gould reascrably have held i
and .

{g) third, the Commission's decision may U on fsstes ynassociated with national security
issues, such a3 the fikelihood that the applicant will be fertured,

This approach to paticnal security issues. in the United Kingdom ssems to have changed
somewhat recently. In 2004, the Caurt of Appeal handed down a decision whish upheld a
decision of the Commission overturing & deportstioni order made by the Minister®  In
Secretary of State for the Home Department v M, the Court of Appeal noted that while the
Cammission's job = not to second guess the Secretary's dacisions, it is to coms io its awn
judgment as to whether reasonable grounds exist for the Secretary of States' belief or
suspicion. In this case the Commission found that the Secratary's view;

& in owr Judgernent not reasonabla and, a2z we have said, we are concemed that 100 often
asspsaments hava been based on raterial which does not od anelysiz support them. Wa hove
thought long and hard before declding on this appeal since we are conscious of tha heavy

responsibility that is placed upon us where safety of the citizens of this sourtry is at stake,

The Court of Appeal could find no legal error with the Commission's decision althaugh it
went to some length to stress that the Commission was not overruling a decision of the
Secretary of State but rather was coming to its own decision on material that was testedina
way which could not be tested before the Secretary of State. However, the effect of the
Commission's decision, which is a superior court of record, is clearly that the Secretary's
dacision cannot stand,

This general frend has continued with the decision of the House of Lords decision in A v
Secretary of State for the Home Department ©

Where to now?

The simpla reality is that it is becoming harder for people adversely affected by decisions in
relation io which national socurity considerations exist to chalienge thoge decisions. The
infroduction of the new Nations/ Security Information (Criminal and Civil Froceedings) Act
2004 (Cwith) and its extension to civil proceedings may make access to relgvant inforration
more difficull. Howaver, the resilience of applicants and the preparedness of those who
advaeate on their. behalf, ang who presumably regard the work as of legal significance,
means that they are unlikely to be detrred.

It iz reasonable to think that at seme point in the futurs, depending upen what applications
come befora the sourt, what further legislative changes emerge and the way in which currant
legislative provigions are used that further constitutional challenges based upon the doctrine
of separation of powars will be launched.

While an assessment of the prospects of any such challenge is clearly beyond the seops of
this paper, i it ¢can be demonsirated that if, by legislation, Parliament iz purpotting fo direct
the courts as fo the manner and outeome of the exarcise of their jurisdiction, good grounds
for & challenge to the validity of the relevant lagistation would exist
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