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In this submission we focus on several key aspects of euthanasia with regard to the Bill’s intention to re-
establish euthanasia in the Northern Territory. We consider that euthanasia itself, rather than Territory
rights is the issue.

The matters we wish to focus on are the human rights perspective, the Dutch experience with
euthanasia, and the particular risk to Australia’s indigenous people.

Human Rights

This Bill will reinstate the legal permission for doctors in the Northern Territory to be able to kill
their patients by administering a lethal injection. This is the reality behind often used euphemisms like
“the administration of medical procedures to assist the death of patients who are hopelessly ill”.

Relatives and loved ones are happy to assist a patient to die. We do that by the love and
support we give, and by seeing to it that the terminally ill have the best palliative care a prosperous
civilised society like ours has to offer.

But assisting a patient to die is not the same as killing a patient.

Moreover, euthanasia construes the whole question of doctors giving patients a lethal injection
in terms of the “choice” of individuals, as if voluntary euthanasia had no impact on anyone else.

However, the legalisation of the intentional killing of one person by another, even at that
person’s own request, cannot reasonably be construed as a matter of personal choice affecting only the
patient and the patient’s doctor. It has serious implications for all members of our society.

In international law the right to life, like the right to liberty or freedom, is seen as an
“inalienable” right, a right of which | cannot be deprived and of which | cannot even deprive myself. This
universal understanding of the rights to life and to personal liberty as “inalienable” rights is based upon
an understanding that the legal right to give up these inalienable rights threatens others who do not
agree to have those rights taken from them.

Take the case of the right to freedom. The State will prevent me selling myself into slavery even
if | competently wish to make that choice for very compassionate reasons. | may believe, at a time of
high unemployment, that my family will financially benefit from the money derived from my
enslavement. For this transaction to occur, however, it would be necessary for the State to legalise the
slave trade for those who wish voluntarily to enter it. The State, however, cannot derogate from its
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obligations to protect the inalienable right to liberty because the State knows that others will be drawn
into the slave trade non-voluntarily if the slave trade is allowed to exist. In other words, to allow some
to sell themselves into slavery voluntarily puts at risk the right to liberty of others in the community,
particularly the weak and the vulnerable.

It is the same with the inalienable right to life. The State’s human rights obligations require it to
protect the right to life of all citizens, particularly the weak and the vulnerable. The State cannot
reasonably legalise voluntary euthanasia because it is impossible to quarantine voluntary euthanasia
from non-voluntary euthanasia. The evidence for this is overwhelming.

The Netherlands allows the practise of voluntary euthanasia through certain case law judgments
which set up the ‘strict’ conditions which must apply. The Dutch evidence set out in the Remmelink
Report shows that, in 1990, there were 10,558 cases of medical decisions at the end of life which
involved the ‘explicit’ intention to hasten the end of the life of the patient by act or omission. There
were 2,300 cases classified as ‘euthanasia; 400 cases classified as ‘assisted suicide’; 1,000 cases of
administering drugs ‘with the explicit purpose of hastening the end of life’ without explicit request;
1,350 cases of the administration of opioids ‘with the explicit purpose of shortening life’; 4,000 cases of
withholding or withdrawing treatment, without explicit request, ‘with the explicit purpose of shortening
life’; and 1,508 cases of withdrawing or withholding treatment, on explicit request, ‘with the explicit
purpose of shortening life’.

Of these 10,558 cases where there was an ‘explicit’ intention to hasten the end of life by act or
by omission, 55% were non-voluntary. Put another way, in the practice of euthanasia in The
Netherlands, more are killed without their knowledge and consent than with their knowledge and
consent.

The authors of the Remmelink study have conceded that voluntary euthanasia inevitably leads
to non-voluntary euthanasia. In an essay in the Hastings Center Report, the prestigious American
bioethics journal, they said:

“But is it not true that once one accepts [voluntary] euthanasia and assisted suicide, the
principle of universalizability forces one to accept termination of life without explicit request, at least in
some circumstances, as well? In our view the answer to this question must be affirmative.” (My
emphasis)

In the State of South Australia, where voluntary euthanasia is illegal, scholars in the sociology
discipline at Flinders University carried out a survey of doctors and nurses. The survey revealed that
19% of doctors and nurses had ever taken active steps to bring about the death of a patient. Of this
group of euthanasia practising doctors, 49% of them had never received a request from a patient to take
such active steps.

If a group of doctors (a minority) is prepared to break what civilised societies regard as a
fundamental and central law, ie the law against homicide, it would be naive to imagine that they and
others will not break a voluntary euthanasia law, if it were enacted, and begin to kill those they consider
ought to have the benefit of euthanasia if only they were competent enough to ask for it.



The evidence in The Netherlands is that doctors do not comply with the law in deciding who will
get the lethal injection. This, perhaps, explains why only 41% of cases of euthanasia or physician-
assisted suicide were reported despite the fact that Dutch law requires all of them to be reported.

Some of our Parliamentarians believe that it is possible to regulate voluntary euthanasia by
setting strict criteria such as those contained in the Northern Territory’s now repealed Rights of the
Terminally Ill Act. Such confidence is misplaced in light of a research article published by the prestigious
medical journal The Lancet that showed that it was far from clear that the 4 euthanasia deaths in Darwin
really did meet all the criteria set down in the Act.

The fact is that, given human nature, it is dangerous to put into the hands of very fallible human
beings the ultimate power that one human being can have over another, to deliberately cause another’s
death. And it is also a fact that many proponents of voluntary euthanasia also propose the non-
voluntary killings of other classes of human beings whom they ‘believe’ are not ‘persons’. Those classes
of individuals include newborn children with physical or intellectual disabilities, the mentally ill, and the
demented elderly. Once a decision is taken to allow the killings of patients who ask for it on the grounds
of ‘compassion’, other ‘compassionate’ killings of those who do not or cannot ask for it are bound to
follow as is already the case in The Netherlands.

Our elected representatives in our Parliaments have a responsibility to protect the inalienable
right to life. They must, as lawmakers, stand back from the unrefined data of opinion polls and enact
laws for the common good of all our citizens. Since non-voluntary euthanasia follows voluntary
euthanasia, as sure as the night follows the day, and no matter how clever and how strict the legislative
provisions appear to be, parliamentarians must protect human rights by honouring our obligations in
international law. Resistance to legalised voluntary euthanasia is a moral imperative for all our
members of Parliament, no matter what their personal views on euthanasia may be.

Good public policy occurs when the law protects impartially the fundamental human rights of
all. That means the ban on voluntary euthanasia must be maintained to protect the common good of all
citizens.

Extracts from a paper by Dr Henk Jochemsen regarding the Dutch experience with euthanasia
Incompetent patients

It should be pointed out that both by the medical profession and by the courts life terminating actions
with incompetent patients have been accepted. The clearest examples are two severely handicapped
and ill babies whose lives were intentionally ended. The attending physicians reported the case and
were prosecuted and brought before a District Court (Alkmaar' and Groningen") and later before a
Court of Appeal (Amsterdam

and Leeuwarden”, respectively). We will briefly present these cases.’

In the Alkmaar case the baby had spina bifida, hydrocephalus, a spinal cord lesion and brain damage.
The specialists decided not to operate on the spina bifida, because of the bad prognosis. The baby
appeared to be suffering severe pain which was difficult to treat. The parents did not want the baby to



suffer and asked for the termination of her life. Three days after the baby was born, she was killed by
the attending gynecologist, P., after consultation with other specialists who had examined the baby.
She died in the arms of her mother.

The Groningen case concerned a newborn baby with trisomie-13, a syndrome that manifested itself in a
number of disorders (deformities of skull, face and hands, heart and kidney malfunction and brain
damage). The baby was diagnosed to be non-viable; death was to be expected at most within a year,
and probably within six months. After the situation had stabilized to a certain point, the baby was taken
home and looked after by the parents, who had learned to supervise the tube-feeding. After a week
some tissue (meninges) came out through an opening in the skull. This appeared to be very sensitive
and the baby appeared to be in pain. The family physician, K., gave pain treatment, but that did not
appear to be fully effective. After a number of days, with the explicit consent of the parents (though
whether it was at their request remains unclear), and after consulting the pediatrician who had seen
the baby before, the life of the baby was ended by lethal injection.

Both doctors appealed to the defense of necessity. All four courts accepted this and released the
physicians without punishment.”

In the court decisions two lines of reasoning can be traced, not uncommon in discourses that defend
euthanasia. First, in cases of short life expectancy, stopping or not starting treatment while accepting
that the patient will die, is virtually morally equated with intentionally killing the patient. A decision not
to treat is regarded as an intention to shorten the life of the patient. The second main reasoning of the
courts is that proportional pain and symptom treatment with has as a side-effect a shortening of life is
morally equated with intentional killing by the administration of lethal substances. So, the moral
significance of the principle of ‘double effect’ is rejected.

The 1995 survey reports that over 1000 newborns die in the Netherlands before their first birthday and
estimates that the lives of about 15 are actively and intentionally terminated by doctors.

| conclude that under specific circumstances the intentional shortening of life of incompetent patients is
supported by the KNMG (Royal Dutch Medical Association), is practiced to a certain extent and is
justified by the courts. Therefore, the practice of intentional shortening of life is not following the
condition of a voluntary, well-considered, free request.

Unacceptable suffering without prospect

According to the physicians this clearly is the most important reason for patients to ask for euthanasia.
It is, however an ‘open’ criterion, i.e. not clearly defined and in no way objectivized so far. It is the
doctor who decides whether the suffering has become sufficiently unacceptable to give in to a request
With about two-thirds of the 9700 requests for euthanasia the physicians did not
comply, probably because in their opinion the situation had not yet become intolerable.
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for euthanasia.

On the other hand, according to the attending physicians there were medical alternatives to alleviate
the suffering in about 17% of the cases of euthanasia and assisted suicide, but the patients rejected them
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and the doctors complied with the request. This is at odds with the requirement that there must be no
(reasonable) alternative to alleviate the suffering. Euthanasia should only be used as a last resort. This
condition (an application of the subsidiarity principle) was supported by the former Cabinet and by the
KNMG."" However, the present Cabinet appears to have reversed this position. The bill that is now before
the Dutch parliament (see paragraph 4.2) establishes that the refusal by the patient of available treatment
alternatives does not render euthanasia unlawful.™ Furthermore, the integral terminal palliative care is not
very well developed in the Netherlands. Only in recent years the hospice movement is really gaining

importance.”

| conclude that this requirement (a) is interpreted differently by different physicians, (b) is not always
fulfilled in the sense that euthanasia is only used as a last resort. With respect to the latter two
contradictory movements can be distinguished. On the one hand the acceptance that this condition can
also be fulfilled when a patient refuses a reasonable medical alternative to alleviate the suffering and on
the other hand the increasing possibilities and availability of integral palliative care that could take away a
request for euthanasia. If both movements will gain force, euthanasia will become less and less a last
resort and more and more a choice for a certain kind of death. This will confront society even more
urgently with the question how to regulate this and avoid abuse, and will confront the medical profession
with the question whether it want to be the executioner of such deaths.

Consultation

The guidelines for permissible euthanasia and assisted suicide require the doctor, before agreeing to
either, to engage in a formal consultation (consultatie), and not merely an informal discussion (overleg),
with a colleague.

In cases of euthanasia and assisted suicide 92% of doctors had, according to the survey, discussed the
case with a colleague® but in 13% of these cases the discussion did not amount to a formal consultation.
Hence, consultation took place in 79% of cases. However, other figures of the survey indicates that
consultation occurred in 99% of the reported cases but in only 18% of unreported cases.”” Since almost
60% of all cases of euthanasia and PAS were not reported (see next section) it can be calculated that
consultation occurred in only around half of all cases. The discrepancy between this 50% and 79% is not
exactly clear, but seems to be related to a certain bias in responses to some questions."

In 97% of the cases of life-termination without explicit request there was no formal consultation,
though in 43% the case was discussed with a colleague. Even when consultation did take place, it was
usually with a physician living locally and the most important reasons given for consulting such a
physician were his views on life-ending decisions and his living nearby: expertise in palliative care was
hardly mentioned.

| conclude that even this relatively easy condition did not reach a truly high level of compliance.



Reporting

In 1995 41% of cases of euthanasia and assisted suicide were reported to the local medical examiner, as
required by the reporting procedure (cf. paragraph 3). While this is an improvement on the figure of
18% reported in 1990, it means that a clear majority of cases, almost 60%, still go unreported.
Furthermore, the increase in reporting from 18% (1990) to 41% should not lead to optimism, since the
number of euthanasia cases increased between 1990 and 1995 (900 cases) with almost the same
number as the reported cases (980 cases). Moreover, the survey confirms that the legal requirements
are breached more frequently in unreported cases, in which there is less often a written request by the
patient; a written record by the doctor; or consultation by the doctor.

The most important reasons given by doctors for failing to report in 1995 were (as in 1990), the wish to
save oneself and/or the patient's relatives the inconvenience of an investigation by the authorities, and
to avoid the risk of prosecution (though, as the consistently tiny number of prosecutions indicates, this
risk is very small indeed).

The purpose of the reporting procedure is to allow for scrutiny of the intentional termination of life by
doctors and to promote observance of the legal and professional requirements for euthanasia. The fact
that a clear majority of cases still goes unreported confirms the failure of the procedure to fulfill its
purpose and belies any claim of effective regulation, scrutiny and control.

Developments after 1996 - a new procedure

In 1998 the Parliament accepted a new regulation of euthanasia reporting that became effective on
November 1, 1998.* This does not imply a change of the Penal Code prohibition of euthanasia, but a
change of the procedure by which euthanasia should be reported. According to the new procedure, the
report of every euthanasia case as well as the filled out form of the medical examiner, should no longer
be sent directly to the public prosecutor, but should be sent to one of five regional euthanasia review
committees. This committee, consisting of a physician, a lawyer and an ethicist, should evaluate the
case in the light of the courts’ decisions on life-terminating actions thus far. The committee’s opinion on
the case is sent to the public prosecutor, together with the reports of the attending physician and of the
medical examiner. The prosecutor has the freedom and duty to form his own opinion on the case, but
the opinion of the committee will be of major importance in the decision of the prosecutor to prosecute
or not.

Since in this procedure the legal authorities find themselves at larger distance from the euthanising
physician, the government hopes that a higher percentage of cases will be reported. However, the first
year report of these review committees indicate that so far this new procedure has not resulted in a
substantial increase of the number of reported cases.*"
reported cases the information of the attending physician on the existence of alternatives and on the

quality of the consultation was not always sufficient. In some cases additional information was

Furthermore, this report indicates that in the

requested from the physician. Ultimately in all cases the euthanasia or assisted suicide was approved by
the committee concerned.



A second change in the reporting procedure is that euthanasia (at the request of the patient) and life-
termination without explicit request should be reported by different procedures. In this way the
government wants to stress that the two kinds of acting should not be morally equated. This does not
mean, however, that unrequested life-termination is ruled out altogether. Actions of this kind should be
reported to a national committee, that will give its evaluation and then send the case to the public
prosecutor who will decide whether the case should be brought before court. Also in these cases the
opinion of the national committee as well as the court decisions on such cases (cf. paragraph 3.3.1) will
significantly influence the decision of the prosecutor. But also in these cases there is no guarantee that
they will be reported in the first place. So far this national committee has not yet been established.

Juridical evaluation

The empirical evidence on euthanasia practice in the Netherlands, not least that of the two major
surveys, is far from reassuring. Advocates of voluntary euthanasia have long claimed that tolerating it
subject to 'safeguards' would allow it to be 'brought into the open' and effectively controlled. The data
discussed above prove this to be only partly true. The reality is that an increasing number of cases of
euthanasia and assisted suicide is indeed reported. But it is not certain that all the reports contain
complete and correct information on the case in question. And, more seriously, most cases of
intentional life terminating actions - at least until very recently a clear majority - have gone unreported
and unchecked. In view of the undisputed fact that in these cases there has not been even the
opportunity for official scrutiny, claims of effective regulation are unwarranted. The way in which
euthanasia has been brought into the open and been dealt with by political and legal authorities and
leaders of the medical and ethical elite has in my opinion led to quite a permissive attitude towards
intentional life-terminating actions in a situation of seriously inadequate control.

In the light of the assertion made in the introduction that any form of legal regulation of euthanasia is
only acceptable if it would guarantee that the state would in principle be able to assess each case, this
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development constitutes a strong argument against legalization of euthanasia.

ROTTI and the Indigenous Community

The impact of ROTTI on Aboriginal people was an important factor influencing support for the Andrews
Bill among Federal Parliamentarians.

25% of the population of the Northern Territory is Aboriginal. Senator Bob Collins (Australian Labor
Party, Northern Territory) released to his fellow Parliamentarians a copy of a Report from Green Ant P/L
(dated 28 June 1996), a local NT company commissioned by the NT Government to carry out an
education programme in Aboriginal communities on the euthanasia legislation. The company is
described as “a highly experienced research and communication organisation”. The author of the
Report is a supporter of voluntary euthanasia.



The Report found that “the level of fear and of hostility to the legislation is far more widespread than
originally envisaged ... which makes one wonder about the public opinion polling that suggests high
support among the NT public for the legislation. One imagines that phone polling doesn’t get to too
many Aboriginal people.”’ The Report identified the philosophical problem that “is related to the
widespread Aboriginal beliefs about cause of death and that deaths are caused by external agencies
such as sorcery, payback, transgression of the Law etc. In simple terms this means that those things
non-Aboriginal people may identify as ‘causes’ such as cancer, HIV-AIDS, car accidents etc are not seen
as such - even by long term Aboriginal Health Workers.”” Indeed, “the greatest fear and reluctance
about the legislation would appear to be coming from Aboriginal Health Workers themselves. They are
concerned that their position within their own communities has been or might be irreparably damaged
by the existence of the legislation.”?

In evidence given to the Senate Legal and Constitutional Legislation Committee of the Australian Senate,
the Reverend Djiniyini Gondarra stated:

Our ancient Law/Madayin [the Madayin is a foundation law common to all Aboriginal
people] does not empower our Traditional Narra/Parliaments, to create Law/Wayuk, that
give an individual the right to take the life of another. The same Law/Madayin states, as a
principle of law, that death should be by natural causes only, except of course in the case of
capital punishment.*

Although some people disputed that euthanasia was contrary to Aboriginal law, and questioned
whether Aboriginal objections to euthanasia were based on traditional Aboriginal Law or on Christianity
(in the 1991 census 66.6% of Aborigines in the Northern Territory identified as Christian), the consensus
among Aborigines giving evidence to the Committee was that euthanasia was not “the Aboriginal way”.
Moreover, Aboriginal opposition to ROTTI was authoritatively reported to be “near universal”’, and that
“the very fact of the legislation, at least anecdotally, is causing people to be reluctant to present, or to

present not as soon as one might, to attend clinics or to go to hospital”®.

Summary

We have sought to present a case for the rejection of measures that would provide legislative
permission for euthanasia, in particular rejecting this Bill which would permit euthanasia in the Northern
Territory. The crux of the matter is the State’s human rights obligations that require it to protect the
right to life of all citizens, particularly the weak and the vulnerable. The State cannot reasonably legalise
voluntary euthanasia because it is impossible to quarantine voluntary euthanasia from non-voluntary
euthanasia. This is evidenced by the reality of the Dutch experience with euthanasia. We have also
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2 Ibid., 3
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° Ibid., 43

® Ibid., 50



sought to highlight the impact of euthanasia upon Australia’s indigenous community, who would be
placed at great risk if euthanasia were legally reinstated.

We urge the committee to carefully consider the evidence from the Netherlands which shows the
impact of legal euthanasia upon those at most risk, and who do not request it. The Dutch experience
with euthanasia indicates that despite all the rhetoric about strict criteria, mandatory reporting and
tight regulation, it is impossible to safely manage legalised euthanasia. As Herbert Hendin, head of the
American Suicide Foundation and Professor of Psychiatry at New York Medical College, puts it “One
hardly knows which is more chilling, the widespread flouting of the scant and effectively toothless legal
regulation of euthanasia in Holland, or the sangfroid with which it is defended by the Dutch
practitioners.” Sangfroid is from the French, meaning literally, cold-blooded.

In addition, euthanasia will also rob people of the critical and valuable moments in their last days to
‘make their peace’ and honestly ‘close the books’. Premature departures with a lethal injection make
short shrift of that, and can leave others grieving over lost opportunities and things left unsaid.

In the end, it is cannot be assumed that where Holland has failed, we can make it work. For legalising
euthanasia is by nature fatally flawed.

Yours Sincerely

Dr John | Fleming Dr Gregory K Pike

President Director

Campion College Southern Cross Bioethics Institute
Sydney Adelaide
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