The Senate

Legal and Constitutional Affairs
Legislation Committee

Native Title Amendment Bill (No.2) 2009

[Provisions]

February 2010



© Commonwealth of Australia

ISBN: 978-1-74229-217-5

This document was printed by the Senate Printing Unit, Department of the Senate,
Parliament House, Canberra.



MEMBERS OF THE COMMITTEE

Members

Senator Patricia Crossin, Chair, ALP, NT
Senator Guy Barnett, Deputy Chair, LP, TAS
Senator David Feeney, ALP, VIC

Senator Mary Jo Fisher, LP, SA

Senator Scott Ludlam, AG, WA

Senator Gavin Marshall, ALP, VIC

Substitute Member

Senator Rachel Siewert, AG, WA, replaced Senator Ludlam for the committee's
inquiry into the provisions of the Native Title Amendment Bill (No.2) 2009

Secretariat

Ms Julie Dennett Secretary

Ms Monika Sheppard Senior Research Officer

Ms Jane McArthur Executive Assistant

Suite S1. 61 Telephone: (02) 6277 3560
Parliament House Fax: (02) 6277 5794

CANBERRA ACT 2600 Email: legcon.sen@aph.gov.au







TABLE OF CONTENTS

MEMBERS OF THE COMMITTEE ... ii
ABBREVIATIONS ...t vii
RECOMMENDATIONS ...t IX
CHAPTER L ..ot 1
INEFOTUCTION ..o et bt b ene e 1
Summary of Key amendmMentS ..........ccveieiieiieiiesie et 1
CondUCE OF the INQUITY ... 2
ACKNOWIBAGEIMENT ... 2
SCOPE OF thE FEPOIT......eeeee e e 2
INOTE ON TETEIENCES ...ttt ettt nee e enes 2
CHAPTER 2.ttt 3
OVerview OF the Bill ..o e 3
BaCKGIOUNG........eiiie e r e re e te e reeneas 3
PUrpose and KeY PrOVISIONS .........cceiieiieiieiiesieeseeseesieesteeste e ee e anae e sreesreenns 4
CHAPTER ..o nes 11
KBY ISSUEBS ...ttt ettt e et e bt e e e st e e ante e e e bee e e nnteeeanneee s 11
The need for a new fUuture acts ProCESS .......ccveviverieerie e 11
Operation of the Racial Discrimination Act 1975 (in the context of the Bill).....21

The application of the non-extinguishment prinCiple..........cccccovviviiiieiie e 23

The procedural rights of native title parties...........cccooevrniiniinieneseee 25
COMIMITIEE VIBW.....cuiiiiieieie sttt sttt te e te e te e ste e e e teeeeeneeenneeneeenes 32
ADDITIONAL COMMENTS BY LIBERAL SENATORS..........ccocveeviiee, 35
TEMPIALE TLUAS ...t ens 35

SUNSEE CLAUSE. ... 35



Dissenting report by Senator Rachel Siewert ...........ccccoovvevieiivii i, 37

The deplorable state of remote NOUSING.........cccvvvriiiiiiiin i 37

No case for the need for reformM..........coooiiiiiiii e 39
Usefulness of existing mechanisms, including ILUAS ..........ccccooeiviiecce e, 40

The diminution of native title and human rights...........cccoociiiiiici 41
CONCIUSIONS ...t bbbttt be e 44
RECOMMENTALIONS ...ttt 44
APPENDIX L.ttt sttt e e nne e nnne s 37
SUBMISSIONS RECEIVED. ...ttt 37
APPENDIX 2 ..ot 49
WITNESSES WHO APPEARED BEFORE THE COMMITTEE.................... 49

Vi





