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I FAIR AND PUBLIC HEARING BY A COMPETENT, INDEPENDENT AND
4 IMPARTIAL TRIBUNAL

19. The requirement of competence, independence and impartiality of a tribunal i in the
sense of article 14, paragraph [, is an absolute right that is not subject to any exception.! The
requirement of mdependence refers in particular, to the procedure and qualifications for the
appointment-of judges, and guarantees relating to their security of tenure until a mandatory
refirement age or the expiry of their term of office, where such exist, the conditions governing
promotion, transfer, suspension and cessation of their functions, and the actual independence
of the judiciary from political interference by the executive branch and legislature. States
should take specific measures guaranteeing the independence of the judiciary, protecting
judges from any form of political influence in their decision-making through the constitution
or adoption of laws establishing clear procedures and objective criteria for the appointment,
remuneration, tenure, promotion, suspension and dismissal of the members of the judiciary
and disciplinary sanctions taken against them.” A situation where the functions and
competencies of the judiciary and the executive are not clearly distinguishable or where the
latter is able to control or direct the former is incompatible with the notion of an independent
tribunal.” Tt is necessary to protect judges against conflicts of interest and intimidation, In
order to safeguard their independence, the status of judges, including their term of office, their
independence, security, adequate remuneration, conditions of service, pensions and the age of
retirement shall be adequately secured by law.

20. . Judges may be dismissed only on serious grounds of misconduct or incompetence,
in accordance with fair procedures ensuring objectivity and impartiality set out in the
constitution or the law. The dismissal of judges by the executive, e.g. before the expiry of the
term for which they have been appointed, without any specific reasons given to them and
without effective judicial protection bemg available to contest the dismissal is incompatible
with the independence of the judiciary.® The same is true, for instance, for the dismissal by
the executive of judges alleged to be corrupt, without foﬂowmg any of the procedures
provided for by the law.’

21. The requirement of impartiality has two aspects. First, judges must not allow their
judgement to be influenced by personal bias or prejudice, nor harbour preconceptions about
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the particular case before them, nor act in ways that improperly promote the interests of one
of the parties to the detriment of the other.® Second, the tribunal must also appear to a
reasonable observer to be impartial. For instance, a trial substantially affected by the
participation of a judge who, under domestlc statutes, should have been disqualified cannot
normally be considered to be impartial.”

22. The provisions of article 14 apply to all courts and tribunals within the scope of
that article whether ordinary or specialized, civilian or military. The Committee notes the
existence, in many countries, of military or special courts which try civilians. While the
Covenant does not prohibit the trial of civilians in military or special courts, it requires that
such trials are in full conformity with the requirements of article 14 and that its guarantees
cannot be limited or modified because of the military or special character of the court
concerned. The Committee also notes that the trial of civilians in military or special courts
may raise serious problems as far as the equitable, impartial and independent administration
of justice is concerned. Therefore, it is important to take all necessary measures to ensure that
such trials take place under conditions which genuinely afford the full guarantees stxpulaied in
article 14. Trials of civilians by military or special courts should be exceptional,” i.e. limited
to cases where the State party can show that resorting to such trials is necessary and justified
by objective and serious reasons, and where with regard to the specific class of mdw;duals
and offences at issue the regular c1v1han courts are unable to undertake the trials.”

23, Some countries have resorted to special tribunals of “faceless judges™ composed of
anonymous judges, e.g. within measures taken to fight terrorist activities. Such courts, even if
the identity and status of such judges has been verified by an independent authority, often
suffer not only from the fact that the identity and status of the judges is not made known to
the accused persons but also from irregularities such as exclusmn of the public or even the
accused or their representatives’ ® from the proceedings;’’ restrictions of the right to a lawyer
of their own choice;'” severe restrictions or demai of the right to communicate with their
lawyers, particularly when held incommunicado; ' threats to the lawyers;’ ' inadequate time
for preparation of the case;  or severe restrictions or denial of the right to summon and
examine or have examined witnesses, including prohibitions on cross-examining certain
categories of witnesses, e.g. police officers responsible for the arrest and interrogation of the
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defendant.'® Tribunals with or without faceless judges, in circumstances such as these, do not
satisfy basic standards of fa1r trial and, in particular, the requirement that the tribunal must be
independent and impartial.”’

24, Article 14 is also relevant where a State, in its legal order. recognizes courts based
on customary law, or religious courts, to carry out or entrusts them with judicial tasks. It must
be ensured that such courts cannot hand down binding judgments recognized by the State,
unless the following requirements are met: proceedings before such courts are limited to
minor civil and criminal matters, meet the basic requirements of fair trial and other relevant
guarantees of the Covenant, and their judgments are validated by State courts in light of the
guarantees set out in the Covenant and can be challenged by the parties concerned in a
procedure meeting the requirements of article 14 of the Covenant. These principles are
notwithstanding the general obligation of the State to protect the rights under the Covenant of
any persons affected by the operation of customary and religious courts.

25. The notion of fair trial includes the guarantee of a fair and public hearing. Fairness
of proceedings entails the absence of any direct or indirect influence, pressure or intimidation
or intrusion from whatever side and for whatever motive. A hearing is not fair if, for instance,
the defendant in criminal proceedingq is faced with the expression of a hostile attitude from
the pubhc or support for one party m the courtroom that is tolerated by the court, thereby
impinging on the right to defence,'® or is exposed to other manifestations of hostility with
similar effects. Fxpressmns of racist attitudes by a jury'® that are tolerated by the tribunal, or a
racially biased jury selection are other instances which adversely affect the fairness of the
procedure. :

26. Article 14 guarantees procedural equality and fairness only and cannot be
interpreted as ensuring the absence of error on the part of the competent tribunal *° It is
generally for the courts of States parties to the Covenant to review facts and evidence, or the
application of domestic legislation, in a particular case, unless it can be shown that such
evaluation or application was clearly arbitrary or amounted to a manifest error or denial of
justice, or that the court otherwise violated its obligation of independence and unpamahty
The same standard applies to specific instructions to the jury by the judge in a trial by jury.

27. An important aspect of the fairness of a hearing is its expeditiousness. While the
issue of undue delays in criminal proceedings is explicitly addressed in paragraph 3 (c) of
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article 14, delays in civil proceedings that cannot be justified by the complexity of the case or
the behaviour of the parties detract from the principle of a fair hearing enshrined in paragraph
1 of this provision.” Where such delays are caused by a lack of resources and chronic under-
funding, to the extent possible supplementary budgetary resources should be allocated for the
administration of justice.”! -

28. All trials in criminal matters or related to a suit at law must in principle be
conducted orally and publicly. The publicity of hearings ensures the {ransparency of
proceedings and thus provides an important safeguard for the interest of the individual and of
society at large. Courts must make information regarding the time and venue of the oral
hearings available to the public and provide for adequate facilities for the attendance of
interested members of the public, within reasonable limits, taking into account, inter alia, the
potential interest in the case and the duration of the oral hearing.” The requirement of a
public hearing does not necessarily a;a()piy to all appellate proceedings which may take place
on the basis of written presentations,” or to pre-trial decisions made by prosecutors and other
public authorities.”’

29. Article 14, paragraph 1, acknowledges that courts have the power to exclude all or
part of the public for reasons of morals, public order (ordre public) or national security in a
democratic society, or when the interest of the private lives of the parties so requires, or to the
extent strictly necessary in the opinion of the court in special circumstances where publicity
would be prejudicial to the interests of justice. Apart from such exceptional circumstances, a
hearing must be open to the general public, including members of the media, and must not,
for instance, be limited to a particular category of persons. Even in cases in which the public
is excluded from the trial, the judgment, including the essential findings, evidence and legal
reasoning must be made public, except where the interest of juvenile persons otherwise
requires, or the proceedings concern matrimonial disputes or the guardianship of chiidren.
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Human Rights Committee, Concluding ocbservations of the Human Rights
Committee: Australia, UN Doc CCPR/C/AUS/CO/S (2 April 2009)

8. The Committee notes that the Covenant has not heen incorporated into domestic law and that
the State party has not yet adopted a comprehensive legal framework for the protection of the
Covenant rights at the Federal level, despite the recommendations adopted by the Committee
in 2000. Fughermore, the Committee regrets that judicial decisions make little reference to
international human rights law, inciuding the Covenant. (arf.2)

The State party shouid: a) enact comprehensive legislation giving de-facto effect to all
the Covenant provisions uniformly across all jurisdictions in the Federation; b)
establish a mechanism to consistently ensure the compatibility of domestic law with
the Covenant; ¢} provide effective judicial remedies for the protection of rights under
the Covenant; and d) organize training programmes for the Judiciary on the Covenant
and the jurisprudence of the Committee.

(emphasis added)

Committee on Economic, Social and Cultural Rights, Concluding Observations
of the Committee on Economic, Social and Cultural Rights: Australia, UN Doc
E/C.12/AUS/CO/4 (22 May 2009)

34, The Committee recommends that the State party provide human rights education on
economic, social and cultural rights to students at all levels of education and make available
extensive human rights training for members of all professions and sectors having a direct role
in the promotion and protection of human rights, including judges. lawyers, civii servants,
teachers, law enforcement officers, migration officers, the police and the military.

{emphasis added)






