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RECOMMENDATIONS

Recommendation 1

3.91 The committee recommends that the Bill be amended to provide for a
further review of the legidation after three years of operation, in addition to that
provided for by proposed section 852Z2GG.

Recommendation 2

3.92 The committee recommends that subject to recommendation 1, the Senate
passthe Bill.






CHAPTER 1

INTRODUCTION

1.1 On 10 September 2009, the Senate referred the provisions of the Crimes
Amendment (Working With Children — Criminal History) Bill 2009 (the Bill) to the
Lega and Constitutional Affairs Legislation Committee for inquiry and report by
29 October 2009. On 29 October 2009 the Senate agreed to extend the reporting date
until 17 November 2009. On 17 November 2009 the Senate agreed to further extend
the reporting date until 19 November 2009.

1.2 The Bill was introduced in the House of Representatives on 20 August 2009
by the Minister for Home Affairs, the Hon Brendan O'Connor MP. The Bill amends
Part VIIC of the Crimes Act 1914 (the Act) to create exceptions to provisions that
prevent the disclosure of pardoned, quashed and spent convictions.

13 The Bill would implement the Council of Australian Governments (COAG)
agreement of 29 November 2008 to facilitate the inter-jurisdictional exchange of
criminal history information for people working with children, including information
about spent, pardoned and quashed convictions. It will create new exceptions to the
non-disclosure provisions, which will have the effect of allowing pardoned and
guashed convictions to be disclosed, and expanding the existing exceptions for the
disclosure of spent convictions for persons who work, or seek to work, with children.

14 The Act currently only allows disclosure of information on spent convictions
in relation to a person working with children for the limited purpose of determining
whether the person has been convicted of a designated offence, which includes a
sexual offence or an offence against the person where the victim was under 18 years at
the time the offence was committed. Under the proposed amendments, these
convictions, as well as convictions for non-sexual offences (ie: all offences regardiess
of nature), can be disclosed to and taken into account by Commonwealth, State and
Territory screening agencies in determining whether the person is suitable to work
with children.!

15 Proposed section 85ZZGA of the Bill outlines the objective of the new
exclusions as being to help protect children from sexual, physical and emotional harm
by permitting criminal history information to be disclosed and taken into account in
assessing the suitability of personsfor work with children.

1.6 The Minister explained the Government's reasoning in seeking to create the
new exceptionsin the following terms:

The Australian Institute of Criminology, in its report Child sexual abuse:
offender characteristics and modus operandi, noted that incarcerated sexual
offenders are more likely to have previous convictions for non-sexual
offences than for sexual offences.

1 See Explanatory Memorandum, p. 1.
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17

Further, law enforcement agencies have indicated that charges relating to
offences against children are often withdrawn as a decision is made to
protect the child victim from the stress and trauma of giving evidence,
cross-examination and simply waiting for committal and trial.

For these reasons, jurisdictions considered at COAG that it was appropriate
to consider a person’s full criminal history, including non-conviction
information, in assessing whether he or she poses a risk to children if
employed in child related work.?

The Minister's second reading speech acknowledged that child-related

employment screening is a difficult and challenging process, requiring the careful
balancing of potential risks to children with individual rights to privacy, employment
and the freedom to participate in the community as a volunteer. Indeed, it is clear
from the response to this inquiry that balancing these interests is the key issue that
emerged in this inquiry, and while some submissions were of the view that the trade
off of rights of individuals is justified, others were concerned that this undermines
some important legal principles.

Summary of key amendments

Repeal the existing exclusions in Division 6 which relate to the disclosure of
spent convictions information in relation to the care, instruction or supervision
of minors.

Replace the existing exclusions with new exclusions which alow the
disclosure of information:

. about a person'’s spent, quashed and pardoned convictions,

e toor by aprescribed person or body permitted or required by or under a
prescribed law to obtain and deal with information about persons who
work, or seek to work, with children, and

o for the purpose of obtaining or dealing with such information in
accordance with the prescribed law.

Define 'child' and ‘work’ for the purposes of the new exclusions.

Specify criteria that screening units must meet before they can be prescribed
to enable them to obtain and deal with Commonwealth criminal history
information.

Require the Minister for Home Affairs to cause a review of the operation of
the new provisions to be conducted after an initial trial period.®

2 The Hon Brendan O'Connor MP, Minister for Home Affairs, House Hansard, 20 August 2009,
p.8476.

w

Explanatory Memorandum, p. 1.
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Conduct of theinquiry

18 The committee advertised the inquiry in The Australian newspaper on
23 September 2009, and invited submissions by 28 September 2009. Details of the
inquiry, the Bill and associated documents were placed on the committee's website.
The committee also wrote to over 90 organisations and individuas inviting
submissions.

19 The committee received 17 submissions which are listed at Appendix 1.
Submissions were placed on the committee's website for ease of access by the public.

1.10 A public hearing was held in Melbourne on 10 November 2009. A list of
witnesses who appeared at the hearing is at Appendix 2, and copies of the Hansard
transcript are available through the internet at http://aph.gov.au/hansard.

Acknowledgement

1.11  The committee thanks organisations and individuals who made submissions
and gave evidence at the public hearing.






CHAPTER 2
OVERVIEW OF THE BILL

Background

2.1 At its meeting of 29 November 2008, COAG agreed to an implementation
plan for its agreement in relation to the inter-jurisdictional exchange of criminal
history information for people who work or seek to work with children. The plan
required each jurisdiction to prepare, introduce and seek passage of legidative
amendments within nine months, to enable the information exchange to commence in
12 months. All jurisdictions, except Victoria and the Australian Capital Territory,
would exchange information on non-conviction charges for screening of people
working with children.*

2.2 The Minister for Home Affairs, in his second reading speech, referred to the
Scoping Study and Implementation Plan which preceded the COAG agreement. This
study identified the safeguarding of children from sexual, physical and other abuse as
akey priority for al Governments. The Minister explained that the study:

.. noted that assessment of the crimina history of people working with
children or seeking to work with children is an important part of the overall
strategy for managing risks to the safety and wellbeing of children.?

2.3 The Minister acknowledged that child-related employment screening is a
difficult and challenging process. He observed that it:

...requires careful balancing of potential risks to children with individual
rights to privacy, employment and the freedom to participate in the
community as avolunteer.®

2.4 He further noted that:

The exchange of information permitted by the Bill is subject to stringent
safeguards to ensure that the information is dealt with appropriately and to
limit any potential misuse of the information.*

2.5 At the public hearing, the Attorney-General's Department provided
background on how the bill will impact on the existing arrangements.
Ms Sarah Chidgey clarified the purpose of the bill, emphasising that it builds on
systems aready in place in the States:

1 Communique, Council of Australian Governments Meeting, Canberra, 29 November 2008, pp

11-12.

2 The Hon Brendan O'Connor MP, Minister for Home Affairs, House Hansard, 20 August 2009,
p. 8475.

3 The Hon Brendan O'Connor MP, Minister for Home Affairs, House Hansard, 20 August 2009,
p. 8475.

4 The Hon Brendan O'Connor MP, Minister for Home Affairs, House Hansard, 20 August 2009,
p. 8476.
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... most jurisdictions already have screening assessments in place for those
working with children and risk assessment frameworks operating in
accordance with each jurisdiction’s privacy requirements. This bill simply
allows these three categories of Commonwealth convictions to be provided
to other jurisdictions. It is the case at the moment that a number of
jurisdictions, in their own jurisdictions, aready take into account their own
pardoned and quashed convictions. The idea behind the COAG agreement
was to ensure that jurisdictions exchange that same level of information
with each other.

Our understanding is that, under the existing regime—which will continue
in this new regime with an expanded range of information—employers will
simply receive a yes or no about somebody’s suitability for employment.
They are not given a person’s criminal history. None of that information
goes beyond the qualified screening assessment units.”

Summary of Provisions

2.6

The proposed amendment to section 85ZS deals with the effect of pardons for

persons wrongly convicted. This section currently provides that:

2.7

where a person is convicted of an offence but is later pardoned because he
or she was wrongly convicted of the offence, in particular circumstances
and for particular purposes:

. the person is not required to disclose the fact that he or she was charged with,

or convicted of the offence;

. it is lawful for the person to claim that he or she was not charged with, or

convicted of, the offence;

. the person is not subject to any legal duty or disability to which he or she

would not have been subject if he or she had not been convicted; and

. other people may not disclose or take into account (for the particular purpose)
the fact that the person has been charged or convicted, without his or her

consent.®

The Bill proposes to amend S85ZS so that it is subject to certain exclusions
from the current non-disclosure requirements. This proposed amendment would have
the effect of allowing agencies, such as the CrimTrac and the Australian Federal
Police, to disclose the pardoned convictions of a person who works with children or

who is seeking to work with children.

2.8

Item 3 of the Bill proposes amendments to section 85ZT(1) and (2)
concerning quashed convictions so that it is subject to the same exclusions as section
85ZS.” This section currently provides that where a person's conviction has been

5 Ms Sarah Chidgey, Committee Hansard, 10 November 2009, pp 17-18.
6 Explanatory Memorandum, p. 4.
7 See Item 6, proposed new Subdivision A — Exclusions (Divisions 2 and 3).
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guashed, the person is not required to disclose the fact that they have been charged
with, or convicted of, the offence. Under this amendment, a person seeking or
engaged in child-related work would have to disclose a quashed conviction for the
purpose of assessing the risk they may pose to the safety and well-being of children.

2.9 Similarly, Item 4 amends section 85ZU dealing with the effect of quashed
convictions, making it subject to the exclusions in Subdivision A of Division 6. This
section currently provides that:

Where a person's conviction has been quashed, in particular circumstances
and for particular purposes:

It is lawful for the person to claim that he or she was not charged with, or
convicted of, the offence, and

Other people may not disclose or take into account (for the particular
purpose) the fact that the person has been charged or convicted, without his
or her consent.?

2.10 Under the proposed amendment, the new exclusions will permit agencies,
such as the Australian Federal Police and CrimTrac, to disclose quashed convictions
for the purpose of assessing the suitability of persons for work with children.

211  Currently, the Privacy Commissioner examines requests to exclude a person
from being obliged to disclose their spent conviction. Item 5 would extend the
Privacy Commissioner's role to considering requests where the conviction was
pardoned or quashed.

212  The explanatory memorandum considers this amendment would implement an
important safeguard:

. against broader dissemination of pardoned and quashed convictions,
extending the existing safeguard which applies to spent convictions.”

2.13  Asoutlined in Chapter 1, the current Act does not allow for the disclosure of
criminal history information about pardons or quashed convictions, and for spent
convictions, only allows disclosure in relation to a person working with children for a
designated offence. This includes a sexual offence or an offence against the person
where the victim was under 18 years at the time the offence was committed.

2.14  The Minister in his second reading speech indicated that the jurisdictions at
COAG determined that it ‘was appropriate to consider a person's full criminal history,
including non-conviction information, in assessing whether he or she poses a risk to
children if employed in child related work."® He cited a 2001 report of the Australian
Institute of Criminology which noted that incarcerated sexua offenders were more
likely to have previous convictions for non-sexual offences than for sexual offences.

Explanatory Memorandum, p. 5.
Explanatory Memorandum, p. 5.

10  TheHon Brendan O'Connor MP, Minister for Home Affairs, House Hansard, 20 August 2009,
p. 8476.
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215 Item 6 would insert new section 85ZZGB which would provide for the
disclosure of information about a person's pardoned, quashed or spent convictionsto a
prescribed person or body, where that information is disclosed for the purpose of
obtaining or dealing with such information in accordance with the prescribed law.

2.16  Item 6 would also insert new section 85Z2ZGC which would provide the same
conditions on disclosure as new section 85ZZGB, but in relation to a prescribed
person or body taking into account criminal history information received through the
information exchange as required or permitted by law.

217  Similarly, proposed section 85ZZGD provides the same exclusions as the
85ZZGB, except that these are in relation to the disclosure of information by a
prescribed person or body. The Explanatory Memorandum explains that this section
would allow:

a prescribed person or body to disclose information received under the
exchange where there is a statutory obligation to use or disclose
information for the protection of a particular child or class of children, as
part of alegislated child protection function.™

2.18 Proposed new section 85ZZGE provides a safeguard for the individual with
regard to prescribed persons and bodies. The Explanatory Memorandum explains
that:

A comprehensive regime for assessing people who work, or seek to work
with children must be balanced with a person's right to rehabilitation,
privacy and employment. Accordingly, the use and disclosure of extended
crimina history information will be subject to stringent safeguards and
conditions.*?

219 This Item would require that before a person or body is prescribed by the
Governor-Genera for the purposes of sections 852Z2GB, 85ZZGC or 85ZZGD to
receive conviction information, certain requirements must be met. These
requirements are specified in S85ZZGE, and are listed in full in paragraph 2.24.

2.20  Section 85ZZGF of the Bill provides the following definitions for Subdivision
A.

child means a person who is under 18.

work includes the following:
(@) work:
(i) under acontract of employment, contract of apprenticeship or contract for
Sservices; or
(ii) inaleadership rolein areligiousinstitution, as part of the duties of areligious
vocation or in any other capacity for the purposes of areligiousinstitution; or

(iii) asan officer of abody corporate, member of the committee of management of
an unincorporated body or association or member of a partnership; or

11 Explanatory Memorandum, p. 8.
12  Explanatory Memorandum, p. 6.
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(iv) asavolunteer, other than unpaid work engaged in for a private or domestic
purpose; or
(v) asasef-employed person;
(b) practical training as part of a course of education or vocational training;
(c) acting in aprescribed capacity or engaging in a prescribed activity.

221 As discussed in the Explanatory Memorandum, the definition for the term
‘child' is consistent with the definition used by the exchange of criminal history
information for people working with children working group. The Explanatory
Memorandum further explains that the broad definition of the term ‘work'":

.. will assist in comprehensive child-related employment screening and
ensure that all forms of work which involve children are captured by the
definition. Thisitem also provides the capacity to prescribe additional roles
and activities to ensure that emerging forms of child-related work can be
included.*®

2.22  Proposed section 85Z2ZGG requires the Minister to begin a review of the
operation of Subdivision A by 30 June 2011, complete it within three months, and
table the report in Parliament. The Explanatory Memorandum states that:

Given the sensitive nature of the information that will be available under
the information exchange it is important to assess the effectiveness of the
regime, and ensure that information is being dealt with appropriately.**

223 Item 7 of the Bill repeas paragraphs 85ZZH(e) and (f) of the Act which
contain the current limited exceptions to the application of Division 3 regarding spent
convictions. The proposed exceptions contained in Item 6 will apply more broadly to
‘a person who works, or seeks to work, with children' than the current scheme. The
new exceptions will also cover all offences and will not be limited to those defined as
'designated offences’ which include a sexual offence or an offence against the person
where the victim was under 18 at the time the offence was committed.

Safeguards under the Bill

2.24  The Minister's second reading speech demonstrates that the Government is
aware that the proposals in this bill potentially infringe on a person's right to
rehabilitation, privacy and employment. The Minister's speech emphasised the
safeguards which are part of this proposal, which are intended to ensure the
information is dealt with appropriately, and to limit any potential misuse. He
described the safeguards as having three key features:

Firstly, the COAG agreement requires that a person or body will only be
prescribed in each jurisdiction for the purposes of enabling them to receive
conviction information if the person or body:

. Is authorised by the government of the state or territory in which it operates,

13  Explanatory Memorandum, p. 8.
14  Explanatory Memorandum, p. 9.
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. has a legidlative basis for screening that prohibits further release or use of the
information (except for legidated child protection functions in exceptional
circumstances);

. complies with applicable privacy, human rights and records management
legislation;

. reflects principles of natural justice; and

. has risk assessment frameworks and appropriately skilled staff to assess risks
to children’s safety.

Secondly, to reinforce the importance of these safeguards, before a person
or body in a state or territory can be prescribed in regulations to allow them
to deal with Commonwealth criminal history information, | must first be
satisfied that they meet all of these safeguards in their own jurisdiction. In
particular, | will require their assessment processes to reflect principles of
natural justice, including access to a merits review or appeal process by an
independent arbiter.

Thirdly, the information can only be used to assess a person’s suitability to
work with children and cannot be used for a general employment suitability
or probity assessment.™

2.25 The Minister acknowledged that sensitive information will be available under
the information exchange, and that it will be important to assess the effectiveness of
the regime, and ensure that information is being dealt with appropriately. The Bill
provides for a three month review of the new provisions, to commence no later than
30 June 2011.

2.26  The committee notes two minor errors in section headings in the Explanatory
Memorandum. The section dealing with the proposed definitions of ‘children’ and
‘work' should be labelled 'Section 852ZGF'; and the section dealing with the review of
the operation of subdivision A of the Bill should be |abelled 'Section852ZGG'.

15  TheHon Brendan O'Connor MP, Minister for Home Affairs, House Hansard, 20 August 2009,
p. 8476.



CHAPTER 3
| SSUES

31 Submissions supporting the Bill were received from a broad range of
organisations, ranging from child advocacy groups, childcare provider groups, and
church and community and organisations which provide activities and services for
children.

3.2 A number of other organisations, while supportive of the broad principle
underlying the Bill, raised serious concerns with various aspects of the Bill. Issues
raised included the breadth of disclosure and rationale supporting it, the implications
for the presumptions currently in the Crimes Act in relation to quashed and pardoned
convictions, human rights issues and the right to rehabilitation, the adequacy of
privacy safeguards, the prescription of bodies receiving and using criminal history
information, and definitional issues.

Submissions endor sing the Bill

3.3 Community Child Care Co-operative, which advocates for quality children's
services, expressed support for the Bill stating that the safety of a child in a children's
service and a child's own rights to safety outweighed a person’s interest in putting the
offence behind him or her via the normal application of the spent conviction scheme.*

34 The Salvation Army (Eastern Australian Territory) made a similar point,
while acknowledging that there is a tension between conflicting interests:

The Salvation Army maintains a strong belief in the possibility of change
for all offenders regardless of the nature of the offence, and is opposed to
any form of unnecessary discrimination against them. However we feel that
the disclosure of spent, pardoned and quashed convictions across
jurisdictions for people working or seeking to work with children, youth
and other vulnerable personsis necessary for the protection of children.?

35 The Salvation Army explained that:

. it is estimated that around 70% of prison inmates themselves report
having experienced abuse as children, highlighting the devastating and
long-term effects of childhood abuse. The damage done to them should be
acknowledged, and every effort made to prevent similar effects on future
generations.®

3.6 Some submissions, while supporting provisions of the Bill, expressed a view
that consideration be given to a broader child-related screening framework.

1 Submission 2, p. 2.
2 Submission 8, p. 2.
3 Submission 8, p. 2.
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3.7 The Australian Childhood Foundation expressed the view that the Bill will
significantly enhance the capacity of organisations to protect children accessing
services and programs. The Foundation noted that:

In our work with child related organisations, they welcome the structures
and tools to manage risk to children, and view the content of prior criminal
behaviour as pivotal in their capacity and confidence to provide safe
environments for children. In our experience, if there is any unease for the
children's services or activity providers, it is that there is not enough
information available about applicants.

We believe that information relating to charges withdrawn or not proven
should not be excluded. The decision to exclude such information does not
take into account the prevalence of child sexual abuse and the
overwhelmingly poor rate of prosecution and convictions for child sex
offences.*

3.8 Dr Joe Tucci from the Australian Childhood Foundation elaborated on why
the Foundation sees the need for the disclosure of information concerning spent
convictions:

From our point of view, we see adults who were sex offenders a long time
ago who basically go underground or do not come to the attention of any
authorities, not because they are not necessarily not engaging in sexual
assault against children but because they have learnt how to avoid being
caught. Over the period of time in which convictions can become spent it
does not necessarily follow that they are not engaging in that kind of sexual
assaulting and behaviour; it is just that we do not know about it. An early
conviction can point to the ongoing risk that this person might pose to
children. That kind of information needs to be made available across
jurisdictions. It will aso help those authorities that are responsible for
making decisions around a working with children check or something
similar so that they are able to make some evaluation of whether that person
is fit to work with or support children. | do not think that we should just let
that information dlide by. It should be made available and then
contextualised by the people who are in the decision-making position.

3.9 While the submission received from Bravehearts gave thorough support to the
provisions of the Bill, it also suggested further consideration of more extensive
background checks, noting the limitations of a system based on crimina history
checks only for persons working with children. Other areas for screening suggested in
the submission included whether people had been subject to disciplinary hearings or
diversionary programs, their employment history and also overseas checks.’

310 A submission from the Commissioner for Children Tasmania strongly
supported the inclusion of non-conviction information in any screening of individuals

4 Submission 16, pp 1-2.
5 Dr Joe Tucci, Committee Hansard, 10 November 2009, p. 13.
6 Submission 7, p. 1.
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for child-related work and endorsed the scope of the Bill. The Commissioner did
however observe that the expression 'risk assessment frameworks in proposed
s.85ZZGE is not defined, and recommended that:

In order to be proclaimed a 'prescribed body' or 'prescribed person' the
person or body's 'risk assessment frameworks should be defined.’

3.11  Other submissionsin support of the Bill or the COAG initiative were received
from Hon. James Wood AO QC?, Family Daycare Australia’; Scouts Australia'®; Surf
Lifesaving Australia™’; the Attorney-General and Minister for Corrective Services
(WA)* and the Commissioner for Children and Young People and Child Guardian
(Qld)*. A brief submission was also received from the Law Society of NSW advising
that the Society's Criminal Law and Juvenile Justice Committees had reviewed the

Bill and 'have no objection to the provisions of the Bill'.*

Concerns about aspects of the Bill

3.12  While there was widespread support for the Bill, a number of submissions
while supporting endeavours to improve safety and protection to children from harm
through child-related screening processes, raised concerns with the Bill's provisions.

3.13  These concerns focussed on the following issues:

. discl osure and use of information concerning pardoned and quashed
convictions;

. disclosure and use of information concerning all spent convictions;

. definition of ‘working with children’; and

. adequacy of privacy protections.

Disclosure and use of information concerning pardoned and quashed
convictions

3.14  Section 85ZS of the Crimes Act currently provides that a person who has been
granted a free and absolute pardon because they were wrongly convicted of an
offenceis:

. not required to disclose the fact that they were charged with, or convicted of
the offence;

Submission 1, p. 2.
Submission 3.
Submission 5.

10 Submission 10.

11 Submission 11.

12 Submission 12.

13  Submission 14.

14  Submission 13.
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. ableto claim that he or she was not charged with, or convicted of, the offence;

. not subject to any legal duty or disability to which he or she would not have
been subject if he or she had not been convicted; and

. able to expect that other people may not take into account that the person was
charged with or convicted of the offence, without consent.

3.15 Section 85ZU of the Crimes Act provides similar protections for a person
whose conviction has been quashed in particular circumstances and it is lawful for a
person to claim that they were not charged with, or convicted of, the offence, and
other people may not disclose or take into account the fact that the person was charged
or convicted, without their consent.

3.16  The Crimes Act does not currently provide any exceptions to the protections
afforded under sections 85ZS and 85ZU.

3.17 The proposed new exceptions to allow the disclosure and use of information
relating to a person's pardoned and quashed convictions caused concern for a number
of submitters. The Law Council of Australia, the Queensland Council for Civil
Liberties and the Queensland Law Society al raised issues about these proposed
amendments.

3.18 The Law Council expressed support for endeavours to minimise the risk of
harm to children by carefully screening persons involved with their care, supervision
and instruction. However, the Council expressed concern that:

... severa of the Bill's provisions potentially interfere with a person’s right
to rehabilitation, privacy and employment without any demonstrated
justification.
3.19 TheLaw Council argued that the Second Reading Speech and the Explanatory
Memorandum failed to explain why or how the fact that a person was once wrongly
convicted of an offence should be taken into account in determining suitability to
engage in child-related work.

3.20 Referring to the provisionsin the Crimes Act regarding pardoned and quashed
convictions which are discussed above, the Council reminded the committee that those
provisions do not provide for any exceptions or exclusions, and reflect the principle
that:

... iIf aperson has been pardoned (on the basis of a wrongful conviction) or
their conviction has been quashed or set aside by a higher court on review,
they are entitled to the full benefit of that decision. That requires that the
person be treated as if the conviction had never occurred.*®

3.21 TheLaw Council summed up the implications of the proposal:

15 Submission 15, p. 1.
16  Submission 15, p. 2.
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Any different approach would mean that, once convicted, a person’'s guilt
can never be fully expunged even where the process by which the
conviction was secured is found to have been flawed."

3.22 It was further explained that these amendments may result in limiting a
person's employment opportunities because of a prior crimina charge, even though
they had been exonerated. The Council emphasised that it was important to note that
these amendments relate to offences of all types and are not confined to pardoned or
quashed convictions for offences against children.’®

3.23 The Law Council also submitted that the approach in the Bill is potentially
inconsistent with Australia's obligations under the International Covenant on Civil and
Political Rights:

This appears to be inconsistent with 14(2) of the International Covenant on
Civil and Political Rights which provides that person should be treated as
innocent until proven guilty. In that respect, the Law Council notes that
those jurisdictions with Human Rights Acts, namely the ACT and Victoria,
have both declined to participate in the exchange of information on non-
conviction charges.

The amendments, by their very nature, declare that it will sometimes be
legitimate (and therefore compliant with applicable privacy, human rights
and natural justice principles) to take into account, including to a person's
disadvantage, a charge in relation to which that person was ultimately
exonerated.™

3.24 ThelLaw Council concluded that:

In the absence of evidence demonstrating that these amendments will
deliver improved child protection outcomes which warrant interference
with fundamental rights, the Law Council submits that the proposed
exceptions to the prohibition on the disclosure and use of information
relating to pardoned or quashed convictions should not be passed.?

3.25 The Queensand Council for Civil Liberties was also highly critical of this
aspect of the Bill:

The quashing of their conviction or a person’'s pardon must mean that they
didn't commit the offence. How then it can in any rational sense be proper
to require them to disclose the fact they were charged?*

3.26 The Queensand Law Society also expressed 'serious concerns about aspects
of the Bill and was also of the view that the requirement to disclose pardoned and

17  Submission 15, p. 2.
18  Submission 15, p. 2.
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20  Submission 15, p. 3.
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guashed convictions for child related screening was not justified and had not been
based on empirical evidence. The Society described the research which the Minister
guoted in his Second Reading speech for justification for these amendments as
'Iimitezgl and dated' and draws attention to the need for further discussion around the
issue.

3.27 The Queensland Law Society stated that the requirement to disclose pardoned
and quashed convictions is inconsistent with section 5(1) of the Queensland Criminal
Law (Rehabilitation of Offenders) Act 1986, which embodies the notion that when a
conviction is quashed on appeal or pardoned, it should effectively be treated as if it
never occurred.”

3.28  While supportive of the initiative to facilitate the inter-jurisdictional exchange
of crimina history information, the Office of the Privacy Commissioner also
guestioned the relevance of including information about quashed and pardoned
convictions in assessments. The Office’s view is explained more completely in the
subsequent section of this report entitled 'Privacy issues.

Disclosure and use of information concerning all spent convictions

3.29 The Law Council of Australia and other submitters also commented on the
proposed amendments relating to spent convictions.

3.30 The Law Council reminded the committee that the Crimes Act currently
provides that when persons are being assessed for a position which relates to the care,
instruction or supervision of minors, the assessment may have access to and take into
account any information about prior convictions for a sex offence or an offence
committed against a child, even though even though that offence would otherwise be
regarded as a spent conviction. The Law Council noted that this provision was to be
repealed and replaced with a significantly broader exception that would allow all spent
convictions, not just sex offences or those against children, to be disclosed where the
person was being assessed for suitability for working with children.?*

3.31 The Law Council acknowledged that exemptions from the spent convictions
regime were sometimes needed but questioned why it was necessary to disclose all
convictions rather than those that might be relevant to the situation.

3.32 The Law Council submitted that no justification has been offered for why
complete access to information about a person’s spent convictions was needed. The
Council noted the explanations offered in the Second Reading Speech. These were to
the effect that the Australian Institute of Criminology report Child sexual abuse:
offender characteristics and modus operandi had observed that incarcerated sexual
offenders are more likely to have previous convictions for non-sexual offences than
for sexua offences; and that law enforcement agencies have indicated that charges
relating to offences against children are often withdrawn as a decision is made to

22  Qubmission 9, p. 1.
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protect the child victim from the stress and trauma of giving evidence, cross-
examination and simply waiting for committal and trial. However, the Law Council
did not regard this explanation as empirically compelling, contending that:

...even if the accuracy of these claims is accepted, they establish nothing
further than that the absence of prior convictions for sexual offences is not,
in itself, a reliable indicia of whether a person is suitable to work with
children.®

3.33 The Law Council submitted that the danger of this broad disclosure of
convictions is that it raises the risk that people will be discriminated against on the
basis of old convictions, regardless of relevance to the inherent requirements of the
position sought. The Law Council drew the committee's attention to the Australian
Human Rights Commission (AHRC) submission on the draft Model Spent
Convictions Bill, which provided a case study highlighting the nature of the risk:

Employment as a youth worker: The complainant was employed as alocum
caseworker for a State Government Department. He disclosed his criminal
convictions and provided information regarding the circumstances
surrounding his convictions. He states that he then applied for a permanent
position. He was told that due to his criminal history, a drug possession
(marijuana) charge 16 years ago, he would not be appointed to the position
and could no longer have one-on-one contact with clients. The
complainant’s employment was then terminated.?

3.34 The proposed safeguards that were proposed to apply in relation to
compliance of a prescribed person or body with standards set in proposed s85ZZGE
were acknowledged and welcomed, but described by the Law Council as offering
limited protection. The Law Council also noted what it considered an omission from
the Bill:

...while the Explanatory Memorandum provides that a prescribed person or
body may only use a person's criminal history information 'for the limited
purpose of assessing the risk that [the] person may pose in working with
children' and that the 'information may not be used for the purpose of a
general probity or employment suitability check’, this prohibition is not
reflected in the Bill itself.?’

3.35 The Law Council submitted that in the absence of evidence demonstrating
that a particular type of spent conviction is relevant to assessing a person’s suitability
to care for, supervise or instruct children, such a conviction should not be able to be
disclosed or taken into account, and that the Senate should reject the proposed
amendment. The Council stated that if the proposed amendment were to be passed, it
supported the AHRC submission to the Government on the model. The AHRC's
position, in essence, was that there should be a balancing amendment to the Human

25  Submission 15, p. 6.
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Rights and Equal Opportunity Act 1986 to make discrimination on the ground of
criminal record unlawful.

3.36 The Queensand Council of Civil Liberties put a ssmilar argument to that of
the Law Council. It submitted that an inquiry should be conducted to assess what
types of offences might signify that a person has a propensity to mistreat minors and
also over what period that propensity might continue.®

3.37  The submission of the Queensland Law Society was similar in character, the
Society submitting that a spent conviction should only be required to be disclosed
when a causal link can be established between the offence and the type of employment
sought. The Society's submission was scathing:

The spent convictions scheme is built on the premise that historic
convictions are not areliable indicator for determining future behaviour and
reliance upon such convictions has the potentia to result in serious
prejudice to a former offender. The use of criminal history information to
exclude individuals from employment not only impacts upon a former
offender's rehabilitation, but ultimately increases their risk of re-offending.

It is concerning that this Bill provides yet another example of a rapidly
expanding criminal history checking regime that encroaches upon the spent
convictions scheme without justification borne from relevant modern
research.”®

3.38  The submission of the Office of the Privacy Commissioner also expressed the
view that it was unclear why the Bill permitted the use and disclosure of an
individual's full criminal history irrespective of the type of offence. The Office's view
Is expounded more completely in the subsequent section of this report entitled
'Privacy issues.

Government response regarding spent, pardoned and quashed convictions

3.39 The Attorney-General's Department submission responded to the issues raised
about the proposed exemptions in respect of spent, pardoned and quashed convictions.
In relation to the requirement that all convictions could be disclosed, not just those
relating to sexual or child related offences, the Department told the committee that:

It is appropriate to consider a person’s complete criminal history in
assessing whether he or she poses a risk to children if employed in child
related work. The nature and circumstances of the offence of which a
person is convicted may be relevant in assessing the person’s suitability to
work with children even if it is not a violent or sexua offence. For
example, convictions for a range of offences where the victim is a child
may be relevant. Other types of offences such as drug trafficking offences
or offences of menacing or harassing another person may also be relevant.
Restricting the exchange of criminal history information to certain
categories of offences may create arisk that relevant information would not

28 SQubmission 4, p. 2.
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be disclosed to a screening unit and could undermine the
comprehensiveness of the screening process, *°

340 At the public hearing, the Department also addressed the question of
disclosure of all offences, not just those of obvious relevance to child related
employment. Officers explained that it would be difficult to include only certain
categories, as there may be other offences where the circumstances may make the
offence relevant to assessing a person's suitability to work with children.® Officers
advised that screening units, with skilled staff, would assess the relevance of
convictions.

We would also accept that there may be such offences where they may not
be relevant and the job of the screening unit is to properly filter relevant
offences from non-relevant offences. There is a full natural justice process
that each of them comply with where individuals who are the subject of
screening have the opportunity to respond to any adverse information and
most processes have both their merits review and a judicial review of
findings of screening units in place. So there is a full process for that to be
worked through with the screening unit.*

341 Concerning the inclusion of quashed or pardoned convictions, a matter of
considerable controversy for several submitters, the Department responded that:

The fact that a person’s conviction for an offence has been quashed or
pardoned does not necessarily make the facts and circumstances of that
offence irrelevant to an assessment of the risk that the person poses to
children if employed in child related work. A person’s conviction may be
guashed for reasons that do not negate the credibility of evidence on which
the conviction was based. Accordingly, non-conviction information may be
useful in assessing the suitability of a person to work with children.®

342 Addressing the balance that is to be struck between the interests of child
safety and rehabilitation and the right to work, the Department pointed to the
safeguards built into the Bill:

The jurisdictional authorised screening units that assess a person’s
suitability to work with children are required to have risk assessment
frameworks and appropriately skilled staff to assess risks to children's
safety and to comply with the principles of natural justice. Thiswill ensure
that, when a screening unit receives a person’s complete criminal history
information, it undertakes arigorous process to determine the relevance of a
particular conviction to a person’s suitability to work with children.

An applicant for a working with children check would aways have an
opportunity to access the crimina history information available to the
screening unit and to respond to the veracity or circumstances of criminal

30 Submission 17, p. 2.
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histo3r4y information relating to them that had been sourced by the screening
unit.
3.43 In evidence before the committee, the Department emphasised that the 'bill

has been designed to strike an appropriate balance between protecting children from
harm and providing individuals with opportunities to find gainful employment.

344  The Department told the committee that it had been advised that all current
jurisdictional screening units have appeals processes in place for decisions made in
relation to working with children checks and that each jurisdictional authorised
screening unit would be required to complete a number of specific tasks before
making a decision to issue a negative notice to an application:

. disclosure of the criminal history information to the individual;
. allowing the individual areasonable opportunity to be heard; and

. consideration of the individual’s response prior to the finalisation
of the screening decision.®

345 Responding to concerns that the Bill may breach Australia's Human Rights
obligations, the Department maintained that this was not the case, as while the Bill
allows a screening unit to consider pardoned or quashed convictions, ‘it does not

override the presumption of innocence'.*’

Definition of 'working with children’

346  Proposed s85ZZGF of the Bill defines 'child' as a person who is under 18
years of age; and 'work' is defined broadly as including the following:

wor k includes the following:
(@ work:

() under a contract of employment, contract of apprenticeship or
contract for services; or

(i) in a leadership role in a religious institution, as part of the
duties of areligious vocation or in any other capacity for the
purposes of areligiousinstitution; or

(ili)  asan officer of abody corporate, member of the committee of
management of an unincorporated body or association or
member of a partnership; or

(iv) as a volunteer, other than unpaid work engaged in for a
private or domestic purpose; or

34  Submission 17, pp 2-3.
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(v) as aself employed person;

(b) practical training as part of a course of education or vocational
training;

(c) actinginaprescribed capacity or engaging in a prescribed activity.

3.47 However, the Bill does not define the term ‘working with children’. The lack
of adefinition of this term was a matter of concern to a number of submitters.

348 The Law Council of Australia pointed out that under the current provisions of
the Crimes Act, relevant exemptions to the spent conviction regime are drafted so that
they only apply to the assessment of people engaged in or seeking to engage in ajob
or activity which involves 'the care, instruction or supervision' of children. However,
the approach in the Bill is different, referring to ‘work, or seek to work, with children.’

349 The Law Council was of the view that this phrase is very broad and could
encompass large parts of the workforce who work alongside or in contact with people
under the age of 18, but who have no direct responsibility for them.® The Queensland
Law Society made a similar observation, claiming that the breadth of the definition
meant that it would 'encapsulate a vast number of individuals whose roles involve
only indirect association with children’, for example retail shop employees.®

3.50 At the hearing, Ms Rosemary Budavari of the Law Council provided the
committee with some examples of the potential impact of this amendment:

The broadness of the phrase might mean that a cleaner in a childcare centre
may have to have their conviction disclosed or taken into account.

... some of the hypothetical scenarios we considered when looking at this
were things like someone working at McDonad's, where there is going to
be a clientele of both adults and children; is that working with children? Or
someone working in aretail outlet where some of the customers are going
to be adults and some are going to be children—is that working with
children, potentially?*

351 The Law Council submitted that there is no need or child protection
imperative for breaching the privacy of this broader class of persons by subjecting
them to criminal history checks, let alone in circumstances where their pardoned,
guashed and spent convictions may be disclosed and taken into account. It was of the
view that a definition of ‘work with children' should be added to the Bill which
provides that the phrase only encompasses those directly engaged in the care,
supervision or instruction of children or close contact with children. Ms Budavari
advised the committee that the Law Council felt this approach was reasonable and
proportionate to the risk being addressed.*
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352 The Queensland Law Society also thought that the breadth of the definition
would be problematic in that it would require a much larger number of people to
undergo screening, and strain the resources of screening organisations.

3.53 Dr Joe Tucci of the Australian Childhood Foundation also felt a definition of
‘working with children' should be included in the Bill:

| think it would be helpful, because | think then you give some purpose to
what the legidlation is about, and you can find some common dimensions
across al of the jurisdictions. As you would know, many of the
jurisdictions do have some form of working-with-children check now, and
if they do not they are actively working on developing it, so | think having a
definition of it would definitely give a focus to why this information needs
to be exchanged.*?

3.54  The Attorney-Genera's Department provided some explanation of this issue,
advising the committee that:

The Bill does not broaden the scope of persons who may need to undergo a
working with children check as these requirements are defined in each
jurisdiction. Defining ‘working with children’ in the Commonwealth Bill is
not possible as there are some variations between jurisdictions in how the
term is defined.*®

3.55 The Department elaborated on this issue at the hearing, advising that the Bill
was drafted to fit into the current screening processes that exist in each jurisdiction
which operate under their own definitions.

We examined those very closely and in fact circulated to states and
territories a possible draft of the definition of ‘working with children’.
States and territories informed us that including that in a Commonwealth
bill would create real difficulties for them because each of their
jurisdictions has a dlightly different definition and imposing our definition
on them could create difficulties with the operation of their existing
screening processes. They advised us quite strongly that they would prefer a
system in which we pick up their existing legislative arrangements,
basically, and have general requirements that our minister has to be
satisfied of, but if we in our bill drafted a whole set of privacy requirements
which applied to them, they could potentially conflict with their own
definitions of ‘working with children” and our own separate privacy
requirements and create real difficulties for aworkable system.*

3.56 While the Department is of the view that the current amendment will work
appropriately, officers acknowledged that a consistent approach to the definition of
‘worki ngs with children' between jurisdictions is an issue that could be considered
further.
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Privacy issues

3.57 Item 5 of the Bill would amend paragraph 852Z(1)(b) of the Crimes Act to
extend the Privacy Commissioner's role to include receiving written requests for
exclusion from the quashed and pardoned convictions scheme and advising the
Minister whether an exclusion should be granted. The Commissioner already has a
similar function in respect of spent convictions.

3.58 The Office of the Privacy Commissioner (the Office) made a comprehensive
submission to the inquiry in which it raised a number of issues in relation to privacy
safeguards. The Office’s submission is a useful document which provides a clear
explanation of the operation of the privacy principles as they impinge on the proposals
in this Bill. The committee thanks the Office for the submission, and commends it to
Senators for close reading as part of the consideration of this Bill.

359 The Office expressed support for the initiative underlying the Bill,
acknowledging the importance of the public interest objective aimed at protecting
children from sexual, physical and emoctional harm through comprehensively
assessing the criminal history information of people working with or seeking to work
with children. However, the Office aso acknowledged the importance of ensuring that
any information excluded from the quashed, pardoned and spent convictions schemes
Is relevant to the purpose for which it will be used, and is not mishandled. The Office
highlighted the tensions that underlie the widening of the exclusions:

The challenge is to ensure that individuals are not prevented from working
with children because of a minor offence committed more than 10 years
earlier which had no bearing on that risk.*

360 The Office's submission addressed a number of safeguards which it
considered 'may help to ensure that screening units do not take account of irrelevant
criminal history information, that such information will only be used for a relevant
purpose and that the information is not misused in another way."’ The issues raised by
the Office were as follows:

e coverage of the Privacy Principles;

e use and disclosure for arelevant purpose;

e privacy safeguardsin prescribed laws;

e privacy safeguards and prescribed persons or bodies; and
e Privacy Commissioner's functions.

Coverage of the privacy principles

3.61 The Office pointed out that the Bill and the Explanatory Memorandum do not
clarify which types of persons or bodies will be prescribed as screening units, and
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submitted that it is also possible that some of these entities may not be covered by
privacy law.

3.62 The Office gave the example of small businesses with an annual turnover of
$3 million or less, which it said were not generally covered by the Privacy Act 1988
unless they are contracted service providers to a Commonwealth government agency
or otherwise brought within the coverage of the Privacy Act. The Office also advised
that the Act does not cover State or Territory government agencies other than ACT
government agencies. While some entities that are exempt from the Privacy Act may
be covered by applicable State or Territory privacy laws, others may not.

3.63 To ensure appropriate coverage, the Office suggested that proposed section
85ZZGE of the Bill could be amended to require the Minister to be satisfied that a
person or body ‘is subject to’ applicable Commonwealth, State or Territory privacy
law before it may be prescribed as a screening unit.

3.64 The Office submitted that by way of meeting such a requirement, a person or
body that seeks to be prescribed as a screening unit and that is not covered by privacy
laws, could:

) If it is a small business, choose to be covered by the Privacy Act
under section 6EA of the Privacy Act, which states that ‘a small business
operator may make a choice in writing given to the [Privacy] Commissioner
to be treated as an organisation’

i) If it is a small business, be prescribed as an ‘organisation’ for
particular acts or practices under section 6E(2) of the Privacy Act, which
states that ‘this Act also applies, with prescribed modifications (if any), in
relation to the prescribed acts or practices of a small business operator
prescribed for the purposes of this subsection as if the small business
operator were an organisation’

iii) If itis a State or Territory authority or instrumentality, be prescribed
as an ‘organisation’ under section 6F(1), which states that *this Act applies,
with the prescribed modifications (if any), in relation to a prescribed State
or Territory authority or a prescribed instrumentality of a State or Territory
(except an instrumentality that is an organisation because of section 6C) as
if the authority or instrumentality were an organisation’ or

iv)  Where possible, be declared covered by a State or Territory privacy
scheme.®

3.65 The Office also suggested a fall-back position should its suggestion not be
adopted, which would require the development, in consultation with the Office, of a
set of publicly available guidelines on good privacy practice for al entities handling
criminal history information under the Bill irrespective of whether they are covered by
the Privacy Act or other privacy laws.

48  Submission 6, pp 7-8.
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Use and disclosure for a relevant purpose

3.66 The Office advised the committee of a fundamental principle in the privacy
Act:

...it is a fundamental principle of the Privacy Act that an individua’s
personal information should only be used for a purpose to which the
information is relevant.*®

3.67 Inrelation to the Bill, the Office submitted that in its view, an individual’ s full
criminal history information may not aways be relevant to assessing a person’s
suitability to work with children.

3.68 Addressing the proposed use and disclosure of quashed or pardoned
conviction information as provided for in the Bill, the Office noted that the reasons
given for inserting the original protections relating to the non-disclosure of this
information were that 'if it is subsequently found that a person was wrongly convicted
and a pardon is granted on that basis, justice requires that the person should be put in
the same position as if he or she had never been convicted at al.™® On this basis, the
Office questioned the relevance of including information about quashed and pardoned
convictions in assessments:

In the Office's opinion where an individual has been exonerated in relation
to a particular offence, that person may have a reasonable expectation that
this information will not need to be collected or taken into account by
others. The Office is also unsure of the relevance of such information in
assessing a person’s suitability to work with children.

3.69 This view had similarities to that put by the Law Council and others, which
are described earlier in this report.

3.70 The Office suggested that if this information was, however, judged to be
relevant, then screening staff should be provided with publicly available criteria for
determining relevance:

The Office would suggest that screening unit staff handling this information
be provided with clear publicly available criteria to help them identify the
comparative relevance of particular criminal history information in
assessing a person’s suitability to work with children and make consistent
decisions.*?

Privacy safeguardsin prescribed laws

3.71  The Office noted that the Bill refers to 'prescribed Commonwealth, State and
Territory laws which require or permit a screening unit to ‘deal with information
about persons who work, or seek to work, with children’. The Office advised the
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committee that it understood that laws would be developed and prescribed in
fulfilment of the COAG agreement. It expressed concern that these laws should
contain appropriate privacy safeguards, and suggested the inclusion of the following
safeguards in any such laws:

) Publicly available assessment criteria — The prescribed laws should
contain publicly available criteria to assist screening units to assess an
individual’s suitability for child-related work. Such criteria should reflect
that assessing a person’s criminal history is a risk management tool and not
a guarantee that an individua is suitable or unsuitable to work with
children.

i)  Use for a limited purpose — A screening unit should only use a
person’s criminal history information ‘for the limited purpose of assessing
the risk that [the] person may pose in working with children. The
information may not be used for the purpose of a general probity or
employment suitability check’.

iii) Clearly require or authorise uses or disclosures — If a prescribed
law is intended to require or permit the use or disclosure of a person’s
criminal history information, it should clearly and unambiguously require
or authorise such use or disclosure and identify the circumstances in which
thisinformation may be used or disclosed. This measure will help to clarify
whether a particular use or disclosure fals within the ‘required or
authorised by or under law’ exceptions to the use and disclosure privacy
principlesin IPP 10.1(c), 11.1(d) and NPP 2.1(g).

iv) Natural justice and appeals — Natural justice should apply where a
screening unit intends to make an adverse decision about an individual on
the basis of their criminal history information. This may include obtaining
the individual’s consent before undertaking the suitability assessment,
disclosing criminal history information considered as part of the
assessment, allowing the individual a reasonable opportunity to be heard,
considering the individual’s response before finalising a decision and
allowing aright to appeal a decision.”®

3.72 Inrelation to safeguard ii, the 'use for limited purpose’ safeguard, the Office
stated that while this is referred to in the Explanatory Memorandum, it does not
appear to be included in the Bill, and suggested that it be included in any prescribed
laws.

3.73  The Office also suggests that when the laws are prescribed by regulation, the
explanatory statement should state that the prescribed laws contain these privacy
safeguards.

Privacy safeguards and prescribed persons or bodies

3.74  The Office advised the committee that in its view, the Bill and Explanatory
Memorandum could provide more detail about safeguards relating to the prescription
by the Minister of a person or body as a screening unit in proposed s85ZZGE of the
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Bill. The Office reiterated its suggestion that the Minister should be satisfied that a
person or body is 'subject to' applicable privacy laws before it is prescribed as a
screening unit. The Office stated that if this was impractical, the Explanatory
Memorandum could include a non-exhaustive list of the factors the Minister could
take into account in determining whether a person or body complies (or is likely to
comply) with applicable privacy laws.

3.75  The Office submitted the following comments:

o that the list of factors to be considered by the Minister could include
whether the prescribed person or body has appropriate policies and
procedures in place for the handling of information about individuals
criminal history and has appropriate complaint handling practices.

o  toensurethere are risk assessment frameworks and appropriately skilled
staff, the Explanatory Memorandum could include a non-exhaustive list
of the factors the Minister may consider when assessing this criterion.
These factors could include whether:

e  The person or body has policies, procedures and training programs
in place to help staff determine from a risk management
perspective, if particular criminal history information is relevant to
assessing the suitability of a person to work with children; and

o  The person or body has policies, procedures and training programs
in place to ensure that staff will handle individuals criminal
history information appropriately. >*

3.76  The Office also drew the committee's attention to a possible omission in the
Bill, noting that while the Explanatory Memorandum states that ‘a person or body will
only be prescribed for the purpose of enabling them to receive conviction information
if the person or body has a legislative basis for screening that prohibits further release
or use of the information (except for legislated child protection functions in
exceptional circumstances)’, the Bill does not specifically refer to this criterion. The
Office suggested that it may enhance consistency with the Explanatory Memorandum
if this criterion were added to proposed section 85ZZGE of the Bill.>

Functions of the Privacy Commissioner

3.77 On the basis of the Office's submission, it is not clear whether there was any
consultation with the Office of the Privacy Commissioner about its intended new role
under the Bill, especialy since the Office submitted that it considered it would be
appropriate for the Privacy Commissioner to be consulted on any future proposed
exclusions from the quashed or pardoned convictions scheme.®
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Current child-related employment exclusions

3.78 The Office noted that the Bill proposes to repeal the exclusions in sections
85ZZH (e) and (f) of the Crimes Act which currently apply to screening for child-
related work, and drew the committee's attention to item 15 in Schedule 4 of the
Crimes Regulations 1990, which also contains an exclusion applying to screening for
child-related work. The Office suggested that it may be appropriate to repeal item 15
in Schedule 4. This may help to ensure there is a consistent approach to applying
exclusions from Part VIIC of the Crimes Act for individuals who work or seek work
with children.

Government response to privacy issues

3.79 The Attorney-General's Department did not respond individually to all of the
points made in the Office of the Privacy Commissioner's submission, but did make a
number of comments in relation to the Office's comments relevant to issues raised in
the Office's submission that it is important to establish safeguards regarding privacy
and how disclosure and use of information will be controlled. The Department
submitted that:

Section 85ZZGG of the Bill provides that the Minister for Home Affairs
must be satisfied that a screening unit complies with privacy and records
management legislation in the relevant jurisdiction before it can become a
prescribed body under the Regulations. By virtue of the power to prescribe
a screening unit, the Minister also has the power to remove a screening unit
from the list of prescribed bodies where such an organisation fails to meet
its ongoing obligation to comply with privacy laws. The Minister and the
Implementation Working Group will undertake independent reviews after
the 12 month trial period to ensure that the privacy safeguards set out in the
Bill provide adequate protection to individuals. One of the factors relevant
to the Reviews will be whether screening units are complying with privacy
obligations.>

3.80 The Department responded briefly in the public hearing on the Bill to the
Office's suggestions for enhancing privacy safeguards:

Issues were raised about why our bill does not have very detailed privacy
requirements that all jurisdiction screening units have to comply with
...The reason is that this bill is very much fitting into screening processes
that exist in every jurisdiction. Most jurisdictions have their own privacy
legislation that governs the operation of their screening units...”

3.81 The Department disagreed with the Office of the Privacy Commissioner's
suggestion to repeal item 15 of Schedule 4 of the Crimes Regulations 1990.
Ms Chidgey noted at the hearing that thisitem:

. certainly overlaps to a degree with this bill. That covers a narrower
range of convictions but a slightly broader category of people, and it just

57  Submission 17, p. 3.
58  Ms Sarah Chidgey, Committee Hansard, 10 November 2009, p. 18.
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covers spent convictions. It is important that that be there if there are
jurisdictions—Victoria, for instance—where they do not necessarily want
the full range of pardoned or quashed convictions. It also covers some
categories that the bill will not pick up. So, if we remove that, we could
inadvertently limit some of the existing flow of information.*®

Committee comments

3.82 The committee acknowledges that a number of respected organisations such
as the Law Council have raised significant concerns about this Bill, and does not
dismiss these concerns lightly. However, on this occasion the safeguarding children
from abuse must outweigh those concerns, and the committee is therefore of the view
that the Bill should be supported.

3.83 In coming to this view the committee was persuaded by the evidence of two
organisations in particular, these being the sensible and balanced analysis of the
Salvation Army (Australian Eastern Territory), and the Australian Childhood
Foundation.

3.84 For its part, the Salvation Army pointed to the need for informed risk
management:

It is important to emphasise that disclosure is intended to allow this
information to be known and taken into account for risk management rather
than to automatically preclude employment, particularly when the
conviction was many years in the past with no subsequent convictions and
the applicant has shown evidence of positive change. However disclosure
can give the prospective employer opportunity to make a more accurately
informed decison and to ensure that appropriate risk management
strategies are in place where necessary.®

3.85 The Australian Childhood Foundation reminded the committee of the
unfortunate reality that necessitates the proposed amendments. While quoted earlier in
this chapter, Dr Tucci's evidence is of sufficient weight to quote again in this
conclusion:

From our point of view, we see adults who were sex offenders along time

ago who basically go underground or do not come to the attention of any
authorities, not because they are not necessarily not engaging in sexual
assault against children but because they have learnt how to avoid being
caught. Over the period of time in which convictions can become spent it
does not necessarily follow that they are not engaging in that kind of sexual
assaulting and behaviour; it is just that we do not know about it. An early
conviction can point to the ongoing risk that this person might pose to
children.®*

59  Ms Sarah Chidgey, Committee Hansard, 10 November 2009, p. 19.
60  Submission 8, p. 2.
61  Dr Joe Tucci, Committee Hansard, 10 November 2009, p. 13.
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3.86 The Committee also notes the evidence of the officers of the Attorney-
General's Department which pointed out that most jurisdictions already have
screening arrangements in place which take account of their own pardoned and
guashed convictions. The initiatives in this bill will build on what is already in place,
allowing the details of Commonweath convictions to be provided to other
jurisdictions and facilitating the exchange of information between jurisdictions. As
such, the Bill is not a radical departure from existing principles. As noted by the
Department representative:

| think there has been some misunderstanding that this sets up a sort of
national scheme for the Commonwealth controlling all checks to do with
working with children. All this bill does is remove Commonwealth
legislative barriers to the provision of some categories of Commonwealth
conviction information. It does not regulate any state or territory conviction
information. We have carefully avoided trying to impose a Commonwealth
checking regime over the top of the existing state and territory ones. We
have left state and territory checking regimes intact. The idea is that we
simply prescribe those regimes so that we can give them our pardoned,
quashed and additional categories of spent convictions—Commonwealth
convictions—information.®

3.87 The committee was also reassured by Attorney-General's Department
evidence that the Bill will not lead to unwarranted disclosure of a person's criminal
history, and this information will be confined to the qualified screening assessment
units. Prospective employers will receive only a yes or no answer as to whether a
person is suitable for working with children.®

3.88  The committee also notes that the Senate Standing Committee for the Scrutiny
of Billsreported on this Bill in Report No. 12 of 2009, and published a comprehensive
response received from the Minister to issues raised in Alert Digest No. 11. That
committee appears to have been satisfied with the Minister's response, noting '...the
processes in place in screening units in other jurisdictions which are designed to
provide natural justice to those affected by the operation of the provisions.' ®

3.89 The committee noted the detailed submission of the Office of the Privacy
Commissioner concerning the need to ensure stringent privacy safeguards are in place,
and the department'’s response that most jurisdictions already have their own privacy
legislation. The committee was unable to reconcile these views, which are apparently
conflicting. The committee suggests that Minister and the Implementation Working
Group independent reviews referred to in the Department's submission use the
standards described by the Office as a yardstick to determine whether screening units
are adequately complying with privacy obligations.

3.90 The committee was persuaded by the evidence of the Office of the Privacy
Commissioner that areview of the legislation after 12 months of operation may not be

62  Ms Sarah Chidgey, Committee Hansard , p. 23.
63  Ms Sarah Chidgey, Committee Hansard , pp 18-19.
64  Senate Standing Committee for the Scrutiny of Bills, Report No. 12 of 2009, p. 512.
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sufficient due to the possibility that evidence after this period may be limited, and that
athree-year review should be conducted. The committee recommends accordingly.

Recommendation 1

3.91 The committee recommends that the Bill be amended to provide for a
further review of the legidation after three years of operation, in addition to that
provided for by proposed section 85Z2ZGG.

Recommendation 2

3.92 The committee recommends that subject to recommendation 1, the
Senate passthe Bill.

Senator Trish Crossin
Chair






ADDITIONAL COMMENTSBY LIBERAL SENATORS

1.1 Liberal Senators support the broad thrust of the maority report and
recommendations, and strongly agree with the imperative of minimising the risk of
sexual, physical and emotional harm to children by stringent screening of people who
are seeking to work with them. Nonetheless, Liberal Senators note that a number of
significant and respected organisations that gave evidence to this inquiry, including
the Law Council of Australia, hold reservations about a number of aspects of the Bill.
These reservations include: whether sufficient justification has been provided for
over-riding important legal principles associated with quashed and pardoned
convictions; a lack of a definitions of ‘working with children’; and the adequacy of
privacy safeguards.

12 Liberal Senators note evidence by the Attorney-General's Department that this
Bill simply allows Commonwealth spent, quashed and pardoned convictions to be
provided to other jurisdictions.' The Departmental representative stated that:

| think there has been some misunderstanding that this sets up a sort of
national scheme for the Commonwealth controlling all checks to do with
working with children. All this bill does is remove Commonwealth
legidlative barriers to the provision of some categories of Commonwealth
conviction information. It does not regulate any state or territory conviction
information.?

13 This evidence, which apparently seeks to reassure the committee that there is
nothing controversial about this Bill, isin stark contrast with the evidence of the Law
Council of Australia, the Office of the Privacy Commissioner, and the Queensland
Council for Civil Liberties. Either these organisations have indeed misunderstood the
Bill, or else the Department is underestimating or understating its significance.

14 There is no indication in the Explanatory Memorandum or the second reading
speech that this is a routine Bill building on an existing regime. Indeed, unless a
reader of the Explanatory Memorandum was wholly familiar with the checking
system in the state jurisdictions in respect of people who seek to work with children,
the wording of the introduction to the Explanatory Memorandum would clearly lead
the reader to assume that what was proposed was wholly new:

The amendments would create an exception for convictions of persons who
work, or seek to work, with children so that those convictions can be
disclosed to and taken into account by Commonwealth, State and Territory
screening agencies in determining whether the person is suitable to work
with children.

1 Ms Sarah Chidgey, Committee Hansard, 10 November 2009, pp 17-18.
2 Ms Sarah Chidgey, Committee Hansard, p. 23.
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15 This text can clearly be read as a new power for such screening agencies, and
as such, the Explanatory Memorandum is inadequate and potentially misleading.

16 The Department also advised the committee that ‘a number of jurisdictions
aready take into account their own quashed and pardoned convictions.® As such, the
concerns expressed by the Law Council and others remain valid, as by proposing the
Bill, the Australian Government is effectively endorsing principles and practices that
the Law Council has identified as problematic. For example, as quoted in the main
report, where the Council told the committee that:

... several of the Bill's provisions potentially interfere with a person’s right
to rehabilitation, privacy and employment without any demonstrated
justification.”
and

... If aperson has been pardoned (on the basis of a wrongful conviction) or
their conviction has been quashed or set aside by a higher court on review,
they are entitled to the full benefit of that decision. That requires that the
person be treated as if the conviction had never occurred. ...

Any different approach would mean that, once convicted, a person’'s guilt
can never be fully expunged even where the process by which the
conviction was secured is found to have been flawed.”

1.7 While not prepared to go as far as the Law Council and recommend that the
exceptions proposed in the Bill not be passed, Liberal Senators express their disquiet
about what the Law Council describes in the preceding paragraphs, which the Bill
facilitates and extends.

1.8 Liberal Senators are to some extent reassured about the extent of the
safeguards built into the Bill, and the assurances provided in evidence. However they
are nonetheless strongly of the view that the Bill would be enhanced by a definition
for ‘working with children’. Liberal Senators acknowledge efforts to incorporate such
a definition in the bill and the obstacles that have precluded this inclusion, but remain
of the view that the lack of aclear definition is still asignificant issue.

19 Liberal Senators note that the Department does not appear to consider that
there will be a significant widening of classes of people being checked, as was
apparent in the following exchange:

Senator FISHER—What if McDonald’s seeks to employ someone behind
the counter? After all, a child may want to go to the loo and ask a member
of McDonald's staff for assistance.

Ms Chidgey—The difficulty with that is that it is just not relevant to this
bill, in the sense that whether anyone currently needs a check will not be

Ms Sarah Chidgey, Committee Hansard, 10 November 2009, pp 17-18.
Submission 15, p. 1.
Submission 15, p. 2.
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changed by this bill. The requirements for a check are currently set in state
and territory legislation, and they will continue.®

1.10 While understanding the point made by the departmental representative,
Liberal Senators remain of the view that a clear and consistent definition across
jurisdictions would be beneficial and would reduce the potential for a larger group of
people to be affected by the legidation than is intended.

Recommendation 1

111 Liberal Senators recommend that the Australian Government and the
States and Territories, through the SCAG processes, work towards adopting a
consistent definition of 'working with children’ acrossall jurisdictions.

1.12 Libera Senators also support the heightened privacy safeguards suggested by
the Office of the Privacy Commissioner, and the suggestion in the main report that
these be used as a yardstick to determine whether screening units are adequately
complying suggest considered by SCAG for implementation. Liberal Senators do not
think the main report goes far enough however, and consider that this suggestion
should have been given the force of arecommendation.

1.13 As noted above in paragraph 1.6, by proposing the Bill, the Australian
Government is endorsing practices which are apparently already in place in most State
jurisdictions. Liberal Senators do not accept that it is sufficient for the Australian
Government to be leaving the enforcement of privacy principles entirely to what is
already in place in the States. Liberal Senators point out that the use of quashed and
pardoned convictions information when assessing a person's suitability to work with
children, particularly when this is in relation to all convictions and not just those of
obvious relevance, is a serious step with potentially far-reaching implications. Liberal
Senators are of the view that the Australian Government should be taking a leadership
role and ensuring that the privacy safeguards are stringent and uniform. As such, the
recommendations of the Office of the Privacy Commissioner have much to
recommend them, and should be used as the standard against which the operations of
the screening units are assessed.

Recommendation 2

114 Liberal Senators recommend that the Government provide a more
comprehensive and concise statement about the adequacy of privacy safeguards
In screening units, and the standards to which these units will be required to
adhere.

Senator Guy Bar nett Senator Mary Jo Fisher
Deputy Chair

6

Ms Chidgey, Committee Hansard , p. 23.






ADDITIONAL COMMENTSBY THE
AUSTRALIAN GREENS

1.1 This Bill provides for Commonwealth pardoned, spent or quashed convictions
to be disclosed in criminal history information provided by CrimTrac or the AFP to
employers assessing a prospective employee's suitability through a Working with
Children Check.

1.2 This Bill was subjected to a very rapid inquiry, which was going to proceed
without an opportunity to discuss its merits or weaknesses in a public hearing due to
the large load of legislation before this Committee. Given the very divergent views
the Committee did have a brief half day Inquiry which proved to be very useful in
clarifying a number of core issues that had not been communicated clearly in the
Explanatory Memorandum or Bill.

1.3 Several thoughtful submissions appreciated the gravity of the legal principles
at stake in disclosing spent, pardoned or quashed convictions because in so doing
incentives and reward for rehabilitation are removed, or a person's name is marked for
life even when they were wrongly convicted or exonerated. Other submissions
described the cumbersome nature of current screening processes that are not linked
nationally, and welcomed efforts to streamline processes and strengthen measures to
protect children.

14 QLD Law Society noted that the Bill, ‘provides yet another example of a
rapidly expanding criminal history checking regime that encroaches upon the spent
convictions scheme without justification borne from relevant modern research,"
urging the government to commission further research, invite public discussion and
reasoned parliamentary debate. The Law Council was critical that the safeguards
regime, ‘offer little protection in the circumstances.’

15 The Privacy Commissioner contended that it is important to ensure that any
information on such convictions, "is relevant to the purpose it will be used for...given
the sengitivity attached to this information and the potential for an individual to be
stigmatised, embarrassed or discriminated against if it is mishandled,” and suggests a
number of safeguards that screening units do not use irrelevant criminal history
information, and that such information only be used for arelevant purpose.”

16 The Australian Greens acknowledge an epidemic of sexual violence against
women and children across Australia at shamefully high levels. The Greens also
believe that it is every child's right to experience the conditions for optimal health,
growth and development, and protection from violence and abuse. In examining the
Bill in question, it remains unclear as to how disclosing spent, quashed or pardoned
convictions can in this instance better protect children's human rights.

1.7 Along with the government of Victoria, the Greens do not support the sharing
of information relating to non-convictions as it would be inconsistent with the
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principle of innocent until proven guilty and is inconsistent with human rights which
Victorian and ACT citizens enjoy through their Charters of Human Rights.

18

The Australian Greens support the Committees recommendation for a review

of the legislation after three years of operation. In addition the Greens believe the Bill
should be amended to:

1)

2)

3)

4)

Take account of the Privacy Commissioner's sensible suggestions, in particular
to disclose quashed, spent or pardoned convictions only where the offence is
demonstrably relevant to the situation, where a causal link can be established
between the offence and the type of employment.

Provide a definition of ‘working with children' for the purposes of disclosing
convictions under Commonwealth laws in order to provide guidance to the
states and proscribing authorities as to the scope of situations under which
disclosures could be deemed appropriate. Not only legal and civil liberties
experts were concerned with this issue, the Australian Childhood Foundation
agreed that a definition would give some purpose to the legidation.

Provide consequential amendments to the Human Rights and Equa
Opportunity Commission Act to make discrimination on the ground of criminal
record unlawful.

Address the inconsistency between the Explanatory Memorandum and the Bill
noted by the Law Council in proposed s85ZZGE to include the prohibition into
the Bill that isreferred to in the EM.

Senator Scott Ludlam



APPENDIX 1
SUBMISSIONS RECEIVED

Submission

Number Submitter

1. Commissioner for Children Tasmania

2. Community Child Care Co-operative Ltd (NSW)

3. NSW Law Reform Commission

4, Queengland Council for Civil Liberties

5. Family Daycare Australia

6. Office of the Privacy Commissioner (Cth)

7. Bravehearts Inc

8. The Salvation Army (Australia Eastern Territory)

9. Queendland Law Society

10. Scouts Australia

11. Surf Life Saving Australia

12. Attorney-General; Minister for Corrective Services (WA)
13. The Law Society of New South Wales

14. Commission for Children and Y oung People and Child Guardian
15. Law Council of Austraia

16. Australian Childhood Foundation

17. Attorney-General's Department

ADDITIONAL INFORMATION RECEIVED

1 Answers to Questions on Notice, provided by the Attorney-Genera's
Department Monday 16 November 2009
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Attorney-General's Department

FIELD, Ms Autumn, Acting Principal Legal Officer, Crimina Law and Law
Enforcement Branch
Attorney-General's Department

PILGRIM, Mr Timothy, Deputy Privacy Commissioner
Office of the Privacy Commissioner

SOLOMON, Mr Andrew, Director of Policy
Office of the Privacy Commissioner
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