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ABOUT ACCI

ACCI has been the peak council of Australian business
associations for 105 years and traces its heritage back to
Australia’s first chamber of commerce in 1826.

Our motto is “Leading Australian Business.”

We are also the ongoing amalgamation of the nation’s
leading federal business organisations - Australian
Chamber of Commerce, the Associated Chamber of
Manufacturers of Australia, the Australian Council
of Employers Federations and the Confederation of
Australian Industry.

Membership of ACCI is made up of the State and
Territory Chambers of Commerce and Industry together
with the major national industry associations.

Through our membership, ACCI represents over 350,000
businesses nation-wide, including over 280,000 enterprises
employing less than 20 people, over 55,000 enterprises
employing between 20-100 people and the top 100
companies.

Our employer network employs over 4 million people
which makes ACCI the largest and most representative
business organisation in Australia.

SUMMARY

The proposed amendment would amend the Migration
Aet 1958 to introduce new offences for employers, labour
suppliers and other persons who allow non-citizens to
work in Australia illegally.

When such legislation was first proposed, in 1999, the
Australian Chamber of Commerce and Industry (ACCI),
Australia’s largest and most representative business
organisation, made a submission to the then Minister
for Immigration, opposing sanctions. The basis of the
opposition at the time was the additional burden which
the checks would impose on Australian employers.

Since that time, DIMA has streamlined some of the
processes of checking work rights by establishing online,
phone and fax facilities.

ACCI does not oppose the suggestion that, as best

practice, employees’ entitlements should be verified either
prior to or early in their employment. In order to protect
the interests of Australian workers, and to protect society

from the other negative consequences associated with
illegal workers, such as people tratficking, ACCI supports
the need for legislation to ensure entitlements are verified,
subject to the concerns listed below. However, it should
be noted that there is already other legislation in place
which penalises people trafficking, slavery and sexual
servitude.

ACCI’s concerns with the legislation as currently drafted
fall into three main areas:

* The low threshold for breaching the “reckless”
criterion

* The inclusion of workers outside a strict “employer-
employee” relationship

e The burden of compliance, particularly for employers
in industries deemed “at risk” who would need
to check all potential employees, and the need for
improved Government information and support for
these businesses.

COMMENT
Reckless

ACCI does not support the current wording of the
legislation, which provides for an offence to occur where
an employer “knowingly or recklessly” employs an illegal
worket.

ACCI is concerned that the concept of “reckless”
involves a significantly lesser level of awareness by an
employer of the true nature of a worker’s work status
than the primary offence in the Bill, of having knowingly
engaged such a person to work. While employers may
seek to avoid the “knowingly” criterion by not checking
employees’ work rights, the low awareness threshold

for an employer to be judged to have been reckless
exposes employers to large penalties and is in our view
unreasonable.

Our concern is highlighted by paragraph 25 of the
explanatory memorandum which reads “it is intended
that a person would be reckless as to the circumstances
in paragraph 245AB(1)(b) where he/she is aware of
the possibility that a worker could be an unlawful non-
citizen.”

In order to avoid breaching this legislation, employers
will be placed in a situation of having to make a value
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judgement about whether a prospective employee is at risk
of being an illegal worker. The subjective nature of this
assessment could leave employers open to prosecution
under anti-discrimination legislation.

In ACCI’s submission this concept of “reckless” is

too broad and as a consequence many employers will
potentially be exposed to breaches of this legislation well
beyond the intent of the Bill.

These provisions place the onus of verifying a worker’s
legal status on the employer. ACCI believes that it is
inappropriate for employers to be required to undertake
this role. Employers should not be subjected to such a
risk when engaging workers.

Alternative wording, such as to omit the word “recklessly”
entirely, or to penalise employers who “knowingly

and recklessly” employ illegal workers, would be more
acceptable.

Work

A separate concern we wish to raise regarding the
legislation is the definition of “work” contained in section
245AG.

This section determines that work means “.... any work,
whether for reward or otherwise”.

The explanatory memorandum at paragraph 94 states
that this broad definition is intended to include “paid
work, voluntary work or work done in return for
accommodation, food or any other benefit”.

In ACCI’s submission this approach, patticularly including
voluntary work, is far too broad and is at odds with the
second reading speech that identifies a key aim of this Bill
being to ensure that Australian workers are not displaced
from jobs by non-citizens or visitors working contrary to
their visa conditions.

Section 245AG at (2)(b) includes within the definition of
work situations where “..... the first person engages the
second person, other than in a domestic context, under a
contract for setrvices;”.

Our reading of the legislation is that this provision would
only apply to the business which engages or contracts an
overseas worker who is not lawfully able to work. We
understand it would not apply to a principal who engaged
a contractor who in turn used a sub-contractor who

engaged a non-citizen or a person working contrary to
conditions in their visa. (For example, where Entity A
contracted Entity B to provide a service, and Entity B
sub-contracted Entity C, Entity B would be liable if Entity
C were found to be an illegal worker, but Entity A would
not be liable.)

ACCI’s concern is that in a sub-contracting arrangement,
the principal would be exposed to prosecution if it can
be demonstrated that they have been “reckless” . This
approach as we have explained above involves a threshold
of very limited awareness and is far too broad. However,
if the provision relating to “knowingly or recklessly” is
revised as suggested eatlier, this concern would be of less
relevance.

This legislation should not inadvertently be regulating
business-to-business relationships in general.

It is particulatly problematic for a principal to assess
whether or not a person, who is an independent
contractor, has appropriate status to work in Australia.

Compliance Burden

ACCI notes that this requirement will impose additional
workload on employers, and may be particularly onerous
for those in industries with traditionally little formal
paperwork around hiring practices.

The amount of time per worker required to verify their
immigration status may only amount to a few minutes, but
this could build up to a significant amount for businesses
that employ large numbers of workers, and with high
turnover rates (eg in the fruit-picking industry). This

time needs to be balanced against the potential loss in
productivity that could be experienced if illegal employees
were removed from the workplace because of breaches of
immigration laws.

All Australian businesses already have legal obligations
towards all their employees, for wages and conditions

of employment, as well as reporting for taxation and
other purposes. In addition, businesses which have
sponsored overseas workers have obligations towards
them and towards the Australian Government. This new
requirement on employers would seem to contravene
both the recent review of the Regulation Taskforce and
the direction of the February COAG meeting, both of
which sought to reduce the level of regulatory burden on
business.
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A possible alternative would be to place the onus on
prospective employees to provide evidence of their
immigration or work status.

Information and Support from Government

ACCI members find the cumulative effect of existing
obligations to be cumbersome and confusing.

One significant element from employers’ perspective of
these additional proposed obligations is that they make
the need for information about employers’ rights and
responsibilities even more pressing,

ACCI has been discussing these requirements with the
Department of Immigration and Multicultural Affairs for
some time. ACCI believes that employer obligations need
to be simplified, and clearly explained, and will continue
to meet with and lobby the Department for better support
to meet employers’ needs.
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ACCI MEMBERS
CHAMBERS OF COMMERCE AND INDUSTRY

ACT and Region Chamber of Commerce &
Industry

12A Thesiger Court

DEAKIN ACT 2600

Telephone: 02 6283 5200

Facsimile: 02 6282 5045

Email: chamber@actchamber.com.au

Website: www.actchamber.com.au

Australian Business Limited

140 Arthur Street

NORTH SYDNEY NSW 2060

Telephone: 02 9927 7500

Facsimile: 02 9923 1166

Email: member.service@australianbusiness.com.au
Website: www.australianbusiness.com.au

Business SA

Enterprise House

136 Greenhill Road

UNLEY SA 5061

Telephone: 08 8300 0000
Facsimile: 08 8300 0001

Email: enquities@business-sa.com
Website: www.business-sa.com

Chamber of Commerce & Industry Western
Australia (Inc)

PO Box 6209

EAST PERTH WA 6892

Telephone: 08 9365 7555

Facsimile: 08 9365 7550

Email: info@cciwa.com

Website: www.cciwa.com

Chamber of Commerce Northern Territory
Confederation House

1/2 Shepherd Street

DARWIN NT 0800

Telephone: 08 8936 3100

Facsimile: 08 8981 1405

Email: darwin@chambernt.com.au

Website: www.chambernt.com.au

Commerce Queensland
Industry House

375 Wickham Terrace

BRISBANE QLD 4000
Telephone: 07 3842 2244

Facsimile: 07 3832 3195

Email: info@commerceqld.com.au
Website: www.commercegld.com.au

Employers First™

PO Box A233

SYDNEY SOUTH NSW 1235
Telephone: 02 9264 2000

Facsimile: 02 9261 1968

Email: empfirst@employersfirst.org.au
Website: www.employersfirst.org.au

State Chamber of Commerce (NSW)
GPO Box 4280

SYDNEY NSW 2000

Telephone: 02 9350 8100

Facsimile: 02 9350 8199

Email: enquities@thechamber.com.au
Website: www.thechamber.com.au

Tasmanian Chamber of Commerce and
Industry Ltd

GPO Box 793

HOBART TAS 7001

Telephone: 03 6236 3600

Facsimile: 03 6231 1278

Email: admin@tcci.com.au

Website: www.tcci.com.au

Victorian Employers’ Chamber of Commerce &
Industry

GPO Box 4352QQ

MELBOURNE VIC 3001

Telephone: 03 8662 5333

Facsimile: 03 8662 5367

Email: vecci@vecci.org.au

Website: www.vecci.org.au
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ACCI MEMBERS
NATIONAL INDUSTRY ASSOCIATIONS

ACCORD

Dalgety Square

Suite C7, 99 Jones Street
ULTIMO NSW 2007
Telephone: 02 9281 2322
Facsimile: 02 9281 0366

Email: beapanna@acspa.asn.au
Website: www.acspa.asn.au

Agribusiness Employers’ Federation
GPO Box 2883

ADELAIDE SA 5001

Telephone: 08 8212 0585

Facsimile: 08 8212 0311

Email: acf@aef.net.au

Website: www.aef.net.au

Air Conditioning and Mechanical Contractors’
Association

30 Cromwell Street

BURWOOD VIC 3125

Telephone: 03 9888 8266

Facsimile: 03 9888 8459

Email: deynon@amca.com.au

Website: www.amca.com.au/vic

Association of Consulting Engineers Australia
(The)

75 Miller Street

NORTH SYDNEY NSW 2060

Telephone: 02 9922 4711

Facsimile: 02 9957 2484

Email: acea@acea.com.au

Website: www.acea.com.au

Australian Beverages Council Ltd
Suite 4, Level 1

6-8 Crewe Place

ROSEBERRY NSW 2018

Telephone: 02 9662 2844

Facsimile: 02 9662 2899

Email: info@australianbeverages.org
Website: www. australianbeverages.org

Australian Entertainment Industry Association
Level 1

15-17 Queen Street

MELBOURNE VIC 3000

Telephone: 03 9614 1111

Facsimile: 03 9614 1166

Email: acia@acia.org.au

Website: www.aeia.org.au

Australian Hotels Association
Level 1, Commerce House

24 Brisbane Avenue

BARTON ACT 2600

Telephone: 02 6273 4007

Facsimile: 02 6273 4011

Email: aha@aha.org.au

Website: www.aha.org.au

Australian International Airlines Operations
Group

c/- QANTAS Airways

QANTAS Centre

QCA4, 203 Coward Street

MASCOT NSW 2020

Telephone: 02 9691 3636

Australian Made Campaign Limited
486 Albert Street

EAST MELBOURNE VIC 3002
Telephone: 03 8662 5390

Facsimile: 03 8662 5201

Email: ausmade@australianmade.com.au
Website: www.australianmade.com.au

Australian Mines and Metals Association
Level 10

607 Bourke Street

MELBOURNE VIC 3000

Telephone: 03 9614 4777

Facsimile: 03 9614 3970

Email: vicamma@amma.org.au

Website: www.amma.org.au
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Australian Paint Manufacturers’ Federation Inc
Suite 1201, Level 12

275 Alfred Street

NORTH SYDNEY NSW 2060

Telephone: 02 9922 3955

Facsimile: 02 9929 9743

Email: office@apmf.asn.au

Website: www.apmf.asn.au

Australian Retailers’ Association
Level 2

104 Franklin Street

MELBOURNE VIC 3000

Telephone: 03 9321 5000

Facsimile: 03 9321 5001

Email: vivienne.atkinson@vic.ara.com.au
Website: www.ara.com.au

Housing Industry Association
79 Constitution Avenue
CANBERRA ACT 2612
Telephone: 02 6249 6366

Facsimile: 02 6257 5658

Email: enquiry@hia.asn.au

Website: www.buildingonline.com.au

Insurance Council of Australia
Level 3

56 Pitt Street

SYDNEY NSW 2000

Telephone: 02 9253 5100

Facsimile: 02 9253 5111

Email: ica@ica.com.au

Website: www.ica.com.au

Investment and Financial Services Association
Ltd

Level 24

44 Market Street

SYDNEY NSW 2000

Telephone: 02 9299 3022

Facsimile: 02 9299 3198

Email: ifsa@ifsa.com.au

Website: www.ifsa.com.au

Master Builders Australia Inc.

16 Bentham Street

YARRALUMLA ACT 2600
Telephone: 02 6202 8888

Facsimile: 02 6202 8877

Email: enquities@masterbuilders.com.au
Website: www.masterbuilders.com.au

Master Plumbers’ and Mechanical Services
Association Australia (The)

525 King Street

WEST MELBOURNE VIC 3003

Telephone: 03 9329 9622

Facsimile: 03 9329 5060

Email: info@mpmsaa.org.au

Website: www.plumber.com.au

National Electrical and Communications
Association

Level 3

100 Dorcas Street

SOUTH MELBOURNE VIC 3205

Telephone: 03 9645 5566

Facsimile: 03 9645 5577

Email: necanat@neca.asn.au

Website: www.neca.asn.au

National Retail Association Ltd

PO Box 91

FORTITUDE VALLEY QLD 4006
Telephone: 07 3251 3000

Facsimile: 07 3251 3030

Email: info@nationalretailassociation.com.au
Website: www.nationalretailassociation.com.au

NSW Farmers Industrial Association
Level 10

255 Elizabeth Street

SYDNEY NSW 2000

Telephone: 02 8251 1700

Facsimile: 02 8251 1750

Email: industrial @nswfarmers.org.au
Website: wwwi.iressentials.com

Oil Industry Industrial Association
c/- Shell Australia

GPO Box 872K

MELBOURNE VIC 3001

Telephone: 03 9666 5444

Facsimile: 03 9666 5008

Pharmacy Guild of Australia
PO Box 7036

CANBERRA BC ACT 2610
Telephone: 02 6270 1888
Facsimile: 02 6270 1800

Email: guild.nat@guild.org.au
Website: www.guild.org.au

Australian Chamber of Commerce and Industry



INQUIRY INTO THE MIGRATION AMENDMENT (EMPLOYER SANCTIONS) BILL 2006

Plastics and Chemicals Industries Association
Inc

Level 2

263 Mary Street

RICHMOND VIC 3121

Telephone: 03 9429 0670

Facsimile: 03 9429 0690

Email: info@pacia.org.au

Website: www.pacia.org.au

Printing Industries Association of Australia
25 South Parade

AUBURN NSW 2144

Telephone: 02 8789 7300

Facsimile: 02 8789 7387

Email: info@printnet.com.au

Website: www.printnet.com.au

Restaurant & Catering Australia
Suite 32

401 Pacific Highway

ARTARMON NSW 2604
Telephone: 02 9966 0055

Facsimile: 02 9966 9915

Email: restncat@restaurantcatetr.asn.au
WCbSitC: www.restaurantcater.asn.au

Standards Australia Limited
286 Sussex Street

SYDNEY NSW 2000
Telephone: 1300 65 46 46
Facsimile: 1300 65 49 49

Email: mail@standards.org.au
Website: www.standards.org.au

Victorian Automobile Chamber of Commerce
7th Floor

464 St Kilda Road

MELBOURNE VIC 3000

Telephone: 03 9829 1111

Facsimile: 03 9820 3401

Email: vacc@vacc.asn.au

\X/ebsite: www.vacc.motor.net.au
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