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What a Presumption of  

                   Equal Parenting Time  
                                                would mean in Practice 
 

In order to achieve the full benefits of shared parenting 

for as many children of separated families as possible, 

the Family Court would be required to start from a 

presumption of equal parenting time.  

 

This presumption will be used as a starting point only, 

and depending on the individual circumstances involved, 

will not necessarily be the outcome. The outcome will 

vary from the extremes of sole residence to equal 

parenting time, and anywhere in between. Given the 

nature and dedication of parenting on the whole, the 

expectation however will be that shared parenting will be 

the norm.  

 

This presumption will also be rebuttable, meaning that 

the presumption of equal parenting time will not apply 

where there is convincing evidence that it is harmful to 

the child, or where parents mutually decide on different 

living arrangements.   

 

This flexible and child focussed approach to child 

residence arrangements will contrast markedly from the 

existing, one-size fits all, sole parenting presumption that 

the Family Court currently subscribes to. 
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Introduction 
The Federal Parliament is considering changes to the Family Law Act to 
include a presumption of shared parental responsibility and the 
consideration of equal time with both parents after separation. Shared 
parental responsibility has been law for over 10 years1, but without a 
rebuttable presumption of equal parenting time, court orders for shared 
care have in fact reduced from 5.1% in 1994-95 to only 2.5% in 2000-012.  

Of concern is that the Federal Government's proposed family law reforms 
that require the Family Court to consider equal time,3 will suffer the same 
fate as the unfulfilled 1995 reforms that were also intended to usher in an 
era of shared care arrangements4. Without a presumption of equal 
parenting time, an entrenched family law culture has largely ignored the 
intentions of the 1995 reforms. To achieve true reform, the Federal 
Parliament should direct the Family Court to presume that equal parenting 
time is in the best interests of the child unless there is clear and convincing 
evidence to the contrary5. 

The benefits of shared care, also known as joint physical custody, shared 
residence or shared parenting, are often not properly acknowledged, and 
much is instead made of supposed problems6. Recent research shows 
that shared care benefits children, parents, and grandparents in separated 
families, and has other social and economic benefits7.  

This paper uses the term residence, in line with changes in terminology 
introduced by the Family Law Reform Act 1995, along with equal time 
with each parent (‘equal parenting time’) and ‘lives with’ as used in the 
currently proposed Family Law Amendments. The term custody is still 

used where it is a direct quotation from another source or where there is reference to a 
specific law that involves custody. In Australia, of the 1.1 million children aged 0-17 years with 
separated parents in 2003, 84% of children live with their mothers and have non-resident 
fathers8. Consequently, for the purposes of this paper we have considered resident parents to 
be mothers and non-resident parents to be fathers, unless otherwise indicated. Australian 
research suggests that both the residence status and the gender of parents affect their attitudes 
towards shared care or equal parenting time9. 
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Shared Parenting Benefits Separated Families 

Children are better adjusted in shared 
parenting situations 

Australian and international research shows that children are 
better adjusted in shared parenting situations and regard 
equal time arrangements as fairest10. Comparisons of “joint” 
and “sole custody” groups in over 33 studies showed that 
children in joint legal and physical custody were better 
adjusted, whether adjustment was appraised by mothers, 
fathers, children or professionals.11. Maintaining close 
relationships with fathers leads to better behavioural and 
emotional adjustment among children, and better school 
achievements12. Many adolescent children living with their mothers also express a distinct desire to 
spend more time with their fathers.13. 

Mothers and fathers are more satisfied with shared parenting arrangements 

Mothers in shared parenting arrangements believe that it is in the child’s best interests to have a close 
relationship with their father, while fathers in shared parenting arrangements believe that it is fair for 
the children to live with both parents14. Mothers and fathers express the greatest level of satisfaction 
with shared parenting compared to all other post-separation parenting arrangements15. Three quarters 
of non-resident fathers want more contact with their children, while 40% of resident mothers want 
greater father-child contact to occur16.  

Shared parenting reduces conflict between parents 

Research shows that shared residence may actually work to reduce levels of parental conflict over time, 
and thus lower the risk of children being exposed to this conflict17. 

Shared parenting can reduce conflict because both parents are able to 
maintain strong relationships with their children. Non-residential parents 
who are only allowed to see their children for just four days a month endure 
a strong sense of loss. Conflict is almost inevitable when one parent insists 
on sole residence, relegating the second parent to a secondary role in raising 
their children. Sole residence often causes conflict while shared residence 
can help to reduce it. 

Conflict is almo st inevitable 

when one parent is relegated 

to a secondary role in raising 

their children  
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Stability of contact with grandparents and both sides of the family 

Children benefit from shared parenting in maintaining contact with their maternal and paternal 
grandparents and extended family on both sides. The role of grandparents is often critically important 
in divorced families18. Children who have enough time with each parent are able to spend time with all 
their grandparents, and can generally avoid situations where 
resident parents deny contact without reason to grandparents 
on the non-residential parent’s side of the family19. The 
relationships with relatives on the non-residential parent’s side 
face the greatest danger of exclusion20. Shared parenting, the 
Australian 2003 parliamentary inquiry into child custody 
suggests, “should have a flow-on effect for grandparents 
because children will spend more time with both parents and 
the extended family”21. 

Increased shared parenting awards reduce 
divorce rates  

Research shows that in the US, for those states where joint 
physical custody awards have become more frequent, the rate 
of divorce has reduced22. Divorce rates declined nearly four times faster in high joint physical custody 
jurisdictions, compared with states where it is rare23. Differences between divorce rates can be 
explained by social and economic factors. In some cases, higher child support payments with sole 
custody may provide an economic motive for divorce24. With joint physical custody, both social and 

economic motives for divorce are reduced, so parents who are at risk of divorce 
may be encouraged to make a greater effort to save their marriage25. States 
whose policies result in more joint physical custody should thus see a reduction 
in divorce rates. The graph above shows that this trend is actually occurring. 

Based on the US experience, with a legal presumption of equal parenting time 
in Australia a similar decrease in divorce rates could be expected. 

Parents who are closely involved with their children 
contribute more financially  

Children in shared parenting arrangements enjoy more financial support from both parents, as each 
parent contributes to the costs within their own home. Sole parent households are often financially 
disadvantaged, so children in sole custody arrangements may not be able to participate in sports, 
lessons, and activities that brought significant meaning to their lives prior to separation26.Child support 
payments are much more likely to be made when parents have shared residence or at least regular 
contact with their children27.  In Australia, child support is privately collected for most separated 
families with “shared care”, that is 40-60% of nights with each parent28.  

 
Divorce rates and Joint Physical Custody Award Changes  
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Problems with Sole Parenting 

Involved fathers are crucial to a child's welfare 

Children need the love and care of both parents to reach their full 
potential and be protected from abuse or neglect. Fathers fulfil a 
crucial need in the care of their children and only shared residence 
provides adequate time to preserve this close relationship29. Empirical 
results confirm that the father is of great importance as a secure 
attachment figure, alongside or independent of the mother30. Children 
who grow up without fathers are more prone to many social and 
psychological problems including poverty, poorer educational 
outcomes, drug abuse, teen pregnancy, and mental health issues31. Yet, 
the emotional and economic burden on “sole parents” remains and 
the number of Australian children in taxpayer-funded care has climbed 
70% in 10 years32. The solution is to promote and facilitate shared 

parenting as the best arrangement for 
children after the separation of their 
parents. 

Children may be alienated from non-resident parents 

Contact with non-resident parents often decreases over time, due to the 
emotional difficulties in maintaining these part-time relationships. In 
some cases, the resident parent acts as a ‘gatekeeper’, disrupting or 
limiting contact with the other parent. Parental alienation is a campaign 
of denigration against a loving parent. It results from the combination of 
indoctrination by one parent and the child’s subsequent own 
contributions to the vilification of the target parent33. Parental alienation 

is abusive of both the child and the targeted parent, and the result is that children can become 
permanently estranged from a loving parent. Local and overseas research indicates that between 20% 
and 50% of custodial mothers directly attempted to sabotage the relationship between children and 
their non-resident fathers34. 

Loss of children detrimental to health and welfare on non-resident parents 

Divorced parents report symptoms similar to bereavement, and both 
parents experience feelings of loss, previously unrecognised 
dependency needs, guilt, anxiety and depression35. Non-resident 
parents are left with the pervasive sensation of the loss of their child, 
while the continued presence of children and a familiar home setting 
gives resident parents a greater sense of continuity36.  
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Shared parenting avoids this sense of loss, as involvement in parenting is important for healthy adult 
development37. The rate of suicide for adult males has been rising since the 1970s, and each year in 
Australia more than 1000 men aged 25-44 take their lives38. Australian research found that more than 
70 per cent of male suicides were associated with a relationship break-up, and men were nine times 
more likely to take their lives following a break–up than women39. Research suggests that non-
residential mothers may face a similarly increased suicide risk, as do non-residential fathers40. 

Sole parenting puts children at risk  

Recent studies suggest that children in sole parenting arrangements suffer an increased risk for child 
abuse. Data from the US and Canada suggests that in most cases of child abuse and neglect, the 
mother is the perpetrator41. This over-representation could possibly result from the increased stress 

associated with single parent responsibilities, and research has associated 
increased maternal stress with increased violence against children42. This data 
may also result from the fact that following divorce, more children live in sole 
custody households, with less parental transparency to act as a natural 
safeguard against child abuse. These figures are an important warning on the 
often ignored risks inherent in sole parenting. 

The most recent Australian figures on child abuse show a similar over-representation of single-mother 
households involved in child abuse and neglect43. In this context, the 1997 decision by the Australian 
Institute of Health and Welfare to no longer publish data indicating the 
gender of perpetrators in substantiated child abuse cases44 is quite 
alarming. The action was taken just one year after the data was first 
published in 1996, indicating that women were more often the 
perpetrators of substantiated child abuse45. 

It is well recognised that sole 

parent households are among 

the most disadvantaged in our 

society 

Shared parenting offers 

children the best level of 

protection against abuse 
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Objections to Shared Parenting 

Parental conflict  

Critics of shared residence often raise the objection that parents who could not reconcile conflict while 
living together are even less likely to manage cooperative parenting after separation. However, the 
evidence shows that shared residence reduces conflict because this arrangement more fully satisfies the 
needs of both parents46. Shared residence provides a combination of time off for one parent and 
enhanced involvement in child rearing for the other47. Studies report increased parental satisfaction, 
even from parents who initially had reservations about shared residence48.  

Conflict is sometimes used in family law decisions as a reason to preclude 
shared care. If this justification were allowed to stand, it would serve as a huge 
incentive for the promotion of conflict by those desiring sole residence. 
Conflict during divorce is a common but temporary expression of frustration 
from both the mother and the father. It is not a reflection of their ability to 
mutually and co-operatively love and care for their children. Sole custody only 
aggravates and prolongs such conflict, whereas shared care reduces it. 

Children’s stability  

Another common objection to shared residence is that it reduces stability for children who have to 
make regular transitions from one parent’s home to another. No evidence is generally offered to 
support this assumption. In contrast, there is ample evidence to support the alternative conclusion that 
development capabilities of even very young children enable them to make healthy transitions from 
one environment to another49. Many children in intact families routinely move between different 
childcare settings, changes that are ordinarily accepted and not generally seen as destabilising50. Shared 
residence in fact most closely resembles an intact family, children have two loving parents they spend time 
with but unavoidably have two homes after separation. 

Most fathers do not apply 

for residence orders in the 

Family Court because 

they are likely to fail 
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Family violence 

It is a commonly held view that males are responsible for most family 
violence, but recent studies have found that women initiate more violence 
against their partners and are more likely to be aggressive than men51. Reviews 
of over three decades of international research show that both sexes are 
responsible for violence against their intimate partners, with women more 
likely to engage in these acts than men52. Local research confirms that family 

violence is not a gender issue, as over a 12-month period 5.1% of men were 
victims of family violence compared to 3.2% of women53. The latest research 
from the long-running Christchurch Health and Development Study challenges 
the common view that domestic violence is a “women’s issue”, and that it arises 
predominantly from assaults by males against females54. The lead researcher 
suggests that, "domestic violence analysis should move away from focussing on 
male perpetrators and female victims, and examine violent couples who use 
aggression in their relationships"55. 

 

Gender inequality 

Prevailing social norms should not dictate what happens after divorce when 
the primary concern is the best interests of the child. Those promoting 
gender equality, including many feminists, have for good reason long 
opposed gender stereotypes of men as providers and women as carers. 
Couples may currently adopt these roles for traditional or practical reasons 
on a fluctuating, at need basis, but they do not usually represent the ideals 

or aspirations of either mothers or fathers. Sole 
residence however forces mothers into a 'care-
giver’ and fathers into ‘breadwinner’ roles on a permanent basis. Research 
has shown that fathers want shared residence or sole paternal residence in 
the majority of cases, in order to also participate in the care-giving to their 
children56. However, most fathers do not apply for residence orders in the 
Family Court because lawyers advise them that they are unlikely to be 
successful57. 
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The Case for Shared Parenting 
 Parents are forever, even if marriages are not58. 

Shared parenting benefits separated families  

Equal shared parenting 
time has been 
demonstrated to 
benefit children, 
parents and 
grandparents by 
maintaining loving 
parent-child and 
kinship relationships. 
Where a legal 
presumption of shared 
residence exists, this 
can help to reduce the 
divorce rate. 

Shared parenting has social and economic benefits  

The major social benefit of shared parenting is the continuity and stability 
for children who maintain strong relationships with both parents after 
separation. Economic benefits also flow from two involved parents who 
remain committed to the care and financial support of their children, 
including reduced 
welfare payments from 
the state and greater 
child support 
contributions by the 
parents.  

Shared residence in fact 

most closely resembles an 

intact family; children have 

two loving parents 
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Shared parenting is practical and increasing 

Western society is moving in a positive direction towards shared parenting 
with increasing numbers of separated families choosing shared residence. In 
the US, where many states now have a legal presumption of shared residence, 
the growth of joint physical custody is very significant as shown in the graph 
above59. 

In Australia, shared residence has also increased60, because of its benefits for separated families, but the 
figures are still very low because the family law culture and financial incentives that support maternal 
“sole parenting” remain entrenched. A rebuttable presumption of equal parenting time is required to 
ensure that shared residence, with its many benefits, is the preferred arrangement in as many cases as 
possible.  

 

Australians overwhelmingly support shared parenting 

Numerous opinion polls by local media 
organisations reflect that a large but often silent 
majority, from 80% to over 90% of Australians, 
support shared care for children after their 
parents separate 61.  

In the US state of Massachusetts, when this 
issue was put to a referendum in 2004, 85% of 
voters supported legislation enacting a 
presumption of shared legal and physical 
custody of children after separation62. 
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Conclusions 
 

The intention of the proposed Family Law 
Amendment (Shared Parental 
Responsibility) Bill 2005 is to encourage 
shared parenting through the Family Court 
and the new family relationship centres. 
These aims are both genuine and very 
welcome, and the Federal Government 
should be commended for addressing such 
an important community issue.  

However, as with the unfulfilled 1995 
family law reforms which had identical 
intentions, the well-researched benefits of 

shared 
parenting 
will not be rea lised without clear and unambiguous 
legislation to break down the barriers to shared parenting, 
and overcome the vested interests that have for too long 
stifled proper discussion on this most important of topics.  

To achieve the full benefits of 
shared parenting for as many 
separated families as possible, a 
legal presumption of equal 
parenting time is required. This 
presumption should be 

rebuttable, meaning that shared residence will not apply where 
there is convincing evidence that it is harmful to the ch ild, or if 
such an arrangement is reasonably considered to be impractical, 
or where parents themselves decide on different living 
arrangements.  
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A recent survey of Federal Parliamentarians has indicated  likely majority support in both 
houses of parliament  for an amendment to the Family Law Act, to establish a rebuttable 
presumption of equal parenting time63. History suggests that  there may not be another 
opportunity like this again for genuine child-focused family law reform for at least another 
decade 64. 

In light of the volumes of credible research available today on the benefits to children of 
shared parenting, parliament should act on this compelling research decisively and without 
delay. Not to do so would jeopardise the well–being of at least 50,000 ch ildren who 
experience divorce each year, as well as countless others who are currently struggling to 
cope with the confusion and adversity foisted on them by misguided adults. We now have 
had the advantage of approximately 25 years of research studies to inform our legislative 
decisions. It is time to act on this accumulated wisdom.

To achieve the full benefits 

of shared parenting for as 

many separated families as 

possible, a legal 

presumption of equal 

p arenting time is required.
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