







Michael Blake









Bangkok









THAILAND

23 February 2004

The Secretariat

Senate Legal and Constitutional Committee

Parliament House

CANBERRA  ACT  2600

By email:
legcon.sen@aph.gov.au 
Dear Sir
Submission to the Inquiry into Australian Expatriates
Subject:  Australian Superannuation Funds controlled by Australian Expatriates
I would like to address an issue concerning overseas Australians as per paragraph (d) of the Terms of Reference.

The issue relates to the present income tax treatment of superannuation funds controlled by Australian citizens living abroad.

It is submitted that the tax residency test of an Australian superannuation fund is too restrictive where the fund is controlled by expatriates. The test exposes the fund to penal taxation in the circumstance that expatriate trustee/members work overseas for extended periods.
The issue is not new and was sought to be addressed by amendments that came into law in 2001 following the announcement of the former Assistant Treasurer on 4 October 2000 to change the law.
Background

It is now a common feature of the Australian superannuation system that many small funds are controlled by “mums and dads”. These are funds with 4 or less members, commonly married couples, who wish to enjoy some flexibility over the investment of their retirement funds. The members of the fund are required to be trustees of the fund or directors of a corporate trustee of the fund.
Income tax concessions available to superannuation funds are a direct function of the fund’s ability to comply with prudential standards under Australian superannuation law. Central to these standards is the definition of an Australian resident superannuation fund. Without satisfaction of this standard, a fund cannot comply with prudential standards, cannot be a complying fund, and is therefore liable to suffer penal taxation.
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The definition of residency was amended in 1994
 to address abuses in the use of non-resident superannuation funds. These abuses centred on access to deductible member and employer contributions in Australia for contributions to superannuation funds that were non-resident of Australia for income tax purposes.
Until the 1994 amendments deductible contributions could be paid to a complying fund that was non-resident. 
The definition of an Australian resident superannuation fund was amended in 1994 to provide that a fund was only resident at a particular time if, among other things:

(i) the central management and control of the fund is in Australia; and

(ii) at least one resident member of the fund (i.e. a member making contributions or receiving contributions on his or her behalf) who’s share of the fund’s active member entitlements was greater than 50%.
The 1994 amendments confined a number of taxation concessions, including deductibility of member and employer contributions, to resident funds that are effectively maintained for the benefit of current Australian tax residents.
The 1994 amendments, and particularly the control management and control test, precluded a fund from being a resident fund to the extent that control management and control of fund did not exist for a full year of income of the fund. 
Practically, when a “mum and dad” fund had physically been out of Australia for a period that included one year of income of the fund, the fund ceases to be a resident fund. As a non-resident fund it cannot be a complying fund for Australian income tax purposes and is liable to penal taxation.
The definition was further amended in 2001
 to provide on alternative test to control management and control. Provided “mum and dad” were temporarily absent from Australia, and they would be in control of the fund had they remained in Australia, then residency would be established at a particular time provided “mum and dad” had not been outside Australia for a period in excess of 2 years.
The 2 year period can be extended by regulation.
 

The cumulative condition requiring resident active member entitlements to exceed 50% of all member entitlements was also amended in 2001. The amendment clarified that a member would not be counted as an active member if the member was not a resident of Australia and has ceased to either make contributions or to receive contributions on his or her behalf becoming a non-resident.

The effect of the 1994 and 2001 amendments is to force expatriates with “mum and dad” funds to:

· place the fund in contribution “hibernation” for up to 2 years from the date of their departure from Australia; and then

· after 2 years have elapsed, transfer their entitlements to typically, a retail superannuation fund in Australia, or vest control management and control of the fund in trusted friends or relatives in Australia,
or otherwise suffer penal taxation.
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Problems created by the 2 year limit include:

· wastage of initial fund establishment costs;

· transaction costs and perhaps forced realization of illiquid assets such as real property if funds are to transferred to a retail fund; and

· friends and relatives who are reluctant to assume the mantle of trustee and member of the fund during the extended absence of “mum and dad”.
Submission

It is recognized that a definition of fund residency must be maintained to restrict certain superannuation taxation concessions, such as deductibility of superannuation contributions, to contributors to funds that are maintained for the benefit of Australian tax residents. It is submitted however, that the 2 year “central management and control” extension, although a step in the right direction, is impractical for most Australian expatriates who control “mum and dad” superannuation funds
Many expatriates are sent on overseas assignments for periods in excess of 2 years at the behest of their employers, a matter that is largely beyond their control.
It is submitted that the residency test for a superannuation fund should be amended to allow for long-term “hibernation” of “mum and dad” funds to the eventual return of the expatriates or at the very least, extend any such “hibernation” period beyond 2 years, to perhaps 5 years. 
To date, a regulation has not been promulgated to extend “central management and control” by non-resident trustees beyond 2 years 

It is submitted that any change be made retrospective to the change in definition of residency of a superannuation fund introduced by the 1994 amendments.
Yours faithfully
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� Insertion of s.6E Income Tax Assessment Act 1936 by Taxation Laws Amendment Act (No. 4) 1994


� Taxation Laws Amendment Act (No. 6) 2001


� s.6E(1A)(c)(ii) and s.6E(1B)(c)(ii) Income Tax Assessment Act 1936





