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Dear Sirs,

Inquiry into Australian Expatriates

 

I love Australia. I have seen more of the Australia than England where I was born in 1945. I am proud that my mother was born in Perth in 1911 and that my grandfather worked with the aboriginals there. But I have never been able to enjoy Australian citizenship despite the fact that my mother was Australian-born.  

At the time of my mother’s birth in 1911 in Perth, there was no “Australian citizenship”.  My mother was simply a British subject.  When what is now known as the Australian Citizenship Act 1948 commenced on 26 January 1949, she immediately became an Australian citizen, although she was at the time living in the UK.  

I was not so lucky.  I did not fall under any of the transitional provisions of the 1948 Act so as to become an Australian citizen when it commenced.  If on 26 January 1949 I had been able to show that I had been ordinarily resident in Australia for a period of five years, despite my birth in the United Kingdom, I would have become an Australian citizen.  But I was only born in 1945, so that was impossible.  In fact, due to the five year requirement, persons born between 26 January 1944 and 26 January 1949 were simply too young to qualify for Australian citizenship under the now repealed Section 25(1).

The transitional provisions of the 1948 Act also provided (in Article 5(3)) that a person born outside Australia who was a British subject immediately prior to 26 January 1949 and whose father was a person who would automatically become an Australian citizen on 26 January 1949, would themselves become an Australian citizen on that date if in Australia, or on the date he or she entered Australia thereafter.  I missed out on Australian citizenship “by descent” under Article 5(3) too, simply because of gender discrimination in the law.  It was my mother who was born in Australia, and not my father. 

Children born between 26 January 1949 and 30 April 1970 to Australian-born mothers overseas were also excluded under the original version of Section 11 of the 1948 Act from obtaining citizenship by descent until a new provision was introduced in May 1970 and they were given five years retrospectively to register as Australian citizens “and such further time as the Minister allowed”. As a matter of policy they were registered long after the original five-year period allotted.  But that 1970 amendment to redress the historical gender discrimination in the law did not cover those of us born to Australian-born mothers overseas before 26 January 1949.

It was not until 1991 that Section 11 was amended to cover persons born outside Australia to Australian-born mothers before 26 January 1949.  Provision was made for us to apply for registration as Australian citizens, but we were only given a five-year period in which to apply, which expired on 17 June 1996.  

Sadly, living in the United Kingdom, I did not learn of the possibility for registration during the five-year window.  And unlike remedial provisions for the group born on or after 26 January 1949, the wording of the new Section 11(1) did not give the Minister discretion to extend the registration period beyond the allotted five years.

On 15 January 1992, the group born on or after 26 January 1949 benefited from the introduction of Section 10C into the Act, which allows for citizenship by descent for people over the age of 18 who were born on or after 26 January 1949 and who were 18 years or over on 15 January 1992.  This provision remains in force.  But I am not covered by it.

 

Completely unaware of the five-year window of opportunity which had opened up in 1991 and closed in 1996, I applied for citizenship by descent in 1999 at the age of 54. My application was of course refused because I was not covered by Article 10C or Article 11 of the Act.  I should point out that today, in 2004, anyone aged 54 who applies would acquire citizenship by descent under Section 10C if they can show they were unaware of the original requirement to register.  Furthermore, any child born to an Australian-born mother overseas today can be registered immediately as an Australian citizen by descent.  

Despite the fact that I am not an Australian citizen, I consider myself to be very Australian. I always dreamed of going to Australia as a child and finally entered the country in 1968. I spent two very happy years there and made lifelong friends.  I left Australia to visit my parents in the UK in May 1970 thinking that I could easily return to Australia to live at any time. However, that was not to be, and I have only been able to visit for holidays since.

Back in England I met and married my wife and developed my business as a signwriter.  Wanting to return to Australia, in 1988, being unaware of the changes that would three years later affect my entitlement to Australian citizenship by descent, I wondered briefly about migration options, but as I had no papers to demonstrate my ability as a signwriter, I judged I would probably not make the points system and so did not pursue it.  

At that time I had no knowledge whatsoever about Australian citizenship law and the concepts of how one acquires citizenship, i.e. by birth, or by descent when born outside Australia.  In my ignorance I suppose I just assumed that probably I wasn’t entitled to Australian citizenship because I was not born in Australia.  When it crossed my mind that perhaps I could be Australian through my mother, I was concerned that I probably would not be allowed to be a dual citizen, and was afraid that I might lose my British citizenship.  In those days, without internet, government information and legislation was not immediately accessible. In hindsight, I realise I probably carried a number of misconceptions and foggy ideas about citizenship in my mind for many years due to the fact that I never received professional advice or was never provided with the right information.

After my application for citizenship by descent was refused in 1999, I appealed to the Administrative Appeals Tribunal (AAT) and only when I read the ‘T’ papers did I discover that had I applied less than three years previously I could have registered as a citizen and returned to the country I love best.  It was only then did an examination of the history of the rules on citizenship by descent reveal what I have related above.  I have spent many hours studying and coming to understand the intricacies of Australian citizenship law and its historical development since my AAT appeal, and can assure you that the fog I alluded to in the previous paragraph has now well and truly cleared.

As I have delved deeper into the intricacies of my situation, it has become very clear to me that the group of children born overseas to Australian born mothers before 26 January 1949 has been constantly discriminated against.

 

Article 9(2) of the Convention on the Elimination of All Forms of Discrimination against Women (C.E.D.A.W.), to which Australia acceded in 1983, states that women shall have equal rights with men regarding the citizenship of their children.

 

My group has suffered the longest period of unjust discrimination. At the second reading of the 1990 Citizenship Amendment Bill, The Hon Philip Ruddock said ‘One might politely say that it was gender specific, but in fact it involved a very certain act of sexual discrimination.’ The Immigration Minister, The Hon. Gerry Hand said; "While the number of people covered by this provision is thought to be small, absence of it has nonetheless caused considerable and justifiable concern to those affected and is clearly a discriminatory matter which needs to be rectified’.  It is difficult to fathom, in the light of these statements, why it was necessary, in the same piece of legislation, to limit the registration period to five years.

It is my view that the measure introduced in 1991 was wholly inadequate to fully rectify the historical gender discrimination in the law.  To my knowledge, the government took absolutely no active measures, apart from ministerial press releases, to publicise the limited registration opportunity from those who stood to benefit from it, or even to contact those individuals with whom the department had already previously had contact that fell into the category of persons who could register in the new five-year window.

Further, I believe that by waiting until as late as 1991 to take any remedial measures, and then closing the door on registrations in 1996 for people such as myself, Australia is in breach of its continuing obligations under Article 4 of C.E.D.A.W.

 

Why was it necessary to have a cut-off date in the provision? Why was registration not simply made open ended in time? It was a lottery of a chance as to whether affected individuals learned of the change in time.  Such a policy, while providing access to citizenship to a previously excluded group, did so only grudgingly and mean-spiritedly, and certainly not welcomingly.  

The 1991 amendment was in fact the most grudging of all the “fixes” introduced over the years as various governments have tinkered at the edges of the Australian Citizenship Act attempting to correct past injustices and modernise the Act. 

It is clear on the facts that the group that I belong to was treated much less favourably than those children of Australian fathers born before 1949, because they had merely to set foot in Australia and they were deemed citizens with no need to register. It seems they were entitled to do this until 1966, a period of seventeen years. 

Further, my group was treated less favourably than the group born overseas to Australian mothers on or after 26 January 1949, because relief came for them in May 1970. With discretion then and under Section 10C now it would seem they have had many years to register. Imagine if twins had been born to an Australian mother outside Australia either side of midnight on 25 January 1949 – what an unjust situation that would have been. 

 

I wanted to mention also that in 1988, after a visit to my friends in Sydney, one of them wrote to her then Member of Parliament, Paul Keating, asking why was it so hard for me to return and explaining that my mother was Australian-born. Clearly the Immigration Department kept that letter on file.  I know this because when it came time for my appeal to the AAT, in 2000, the Department magically produced the said letter.  This made me especially angry and upset, because the Department had had knowledge since the date it received that letter that I was one of the group of people that the 1991 Section 11 amendment was supposed to help, and yet they made no effort to actively contact me to tell me of the existence of the registration window of five years between 1991 and 1996.  In fact, the Department had clearly been considering the 1991 amendment for some time, perhaps even when the letter from my friend was received in 1988, because when it was in the House in second reading in 1990, the Hon Philip Ruddock MP stated that the change had “in fact, been a long time in gestation”.

One would think that when a “fix” was finally implemented, the least the Department could do would be to go back through their existing files to identify people who had contacted it about the problem previously, and to get in touch with the good news.  To my mind this is simply poor administration, to the point of negligence, because it resulted in harm to me through lack of knowledge.  I make this point strongly here, because I hope that we will see a number of amendments to the Australian Citizenship Act 1948 resulting from this Inquiry.  It would be a tragedy if the same sort of mal-administration led to others missing out on solutions in the future to their particular citizenship predicaments simply because the Department might be too lazy to go through all the letters is has on file from various people who have written in with difficulties over the years.

When I first heard about the Southern Cross Group, about four years ago, I contacted them telling them about my case.  For this Inquiry, it was they who proactively contacted me and suggested that I make a submission, as others in my situation had also been in touch with the SCG in the meantime and the issue was emerging as one of several citizenship issues negatively impacting those in the diaspora which is more than ripe for reform.  The volunteers at the SCG had carefully kept all my e-mails on file and were able to find me quickly and indeed even put me in touch with someone else who suffers from the same plight.  Since I first contacted the SCG, I have been on the Group’s e-bulletin list and regularly receive e-mail updates and sometimes information by snail mail.  I feel, through my involvement with the SCG, that I am at last being considered as part of Australia’s diaspora, and that I am much more in touch with changes and developments that are of interest to and could impact me.  I have travelled to London from Bath to attend several SCG events at Australia House and have met some very welcoming people.  

Not a day goes by when I don’t think about what my life might have been like if I could have returned to Australia to live.  The law has been unjust to me.  It has discriminated against myself and others in my situation, and as the Americans would say, there has been “unequal treatment”.  In the US that principle is enshrined in the Constitution.

Unjust and discriminatory laws need to be changed.  I am not going to give up in my quest to one day become an Australian citizen, because I know in my heart that it is my birthright and only just.

The situation can be put right with legislative amendment.  This Committee, by making the right recommendations, has the power to set the wheels of legislative change in motion and end this unequal treatment and discrimination.

I call upon you to “do the right thing” by that group of children born overseas before 26 January 1949 to daughters of Australia.  It’s time.

Yours faithfully,

Clive Pillinger

